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ART. I.—BIOGRAPHICAL SKETCH OF CHIEF JUS8- 
TICE PARSONS. 


[The following Article is composed in a great measure of an Eulogium upon 
Chief Justice Parsons, by one of his ablest successors, to be found in the 10th 
volume of the Massachusetts Reports. Its eloquence and interest supersede 
the necessity of any apology for its republication here.} 


Tue lives of the most eminent lawyers are barren of those 
incidents which give interest to biography. Occupying a 
position in society in importance second only to the ministry 
of the altar, and engaged in a vocation demanding the high- 
est efforts of the moral as well as intellectual faculties, it is 
but rarely and that only as an episode in their lives, that any 
thing occurs in the routine of their lives which can be re- 
corded as a fact distinctive of the character of their genius. 
Unlike even the general scholar, the results of the most pro- 
found study and research, while exercising a material influ- 
ence upon the men and things around him, in the case of the 
counsel and advocate, soon pass into oblivion, and his flesh 
has scarcely mouldered in the tomb before he and they are 
in a great measure forgotten. 

It is not altogether so with those who are selected to fill 
judicial stations. Their judgments are handed down, and the 
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influence of their learning and character is long seen and felt 
—materials for a more accurate appreciation of these are 
within the reach of their successors. Had Murray never 
been advanced to the bench, a tradition of his genius and 
eloquence would have reached the present day yet faintly 
and indistinctly; but there is hardly a case argued or tried 
either in England or America, especially upon certain 
branches of the law, in which the reason and authority of 
the opinions of lord Mansfield are not invoked and relied on. 

A learned, upright, and able judge is indeed one of the 
highest characters that can be given to any man. ‘To no one 
did it belong more justly than to the subject of the present 
sketch. 

Tueoruitvus Parsons was born in February, 1750, in New- 
bury, Massachusetts. His father was the minister of the 
parish of Byfield. He received the rudiments of his educa- 
tion under the celebrated master Moody, at Dummer aca- 
demy in his native parish, and having entered the university 
of Cambridge, graduated at that venerable institution in 1769. 

The character of young Parsons was very early developed. 
Judge Tudor, who was a class-mate of the chief justice in 
college, and in the college phrase his chum, used frequently 
to say, that after the usual exercises, Parsons was in the habit 
of taking his slate and amusing himself with some deep ma- 
thematical calculation, and that he would vary his recreation 
by reading some tale or novel, it seeming indifferent to him 
which of these amusements first fell in his way. Chief jus- 
tice Parker, in a note to his address to the grand jury of Suf- 
folk, on the character of the subject of this sketch, after relating 
this interesting anecdote, remarks: “I have within the last 
seven years of his life found him indulging the same propen- 
sity—finding him with his slate and pencil so deeply engaged 
that I would not disturb him for some minutes after my en- 
trance, and not unfrequently as deeply engaged in some 
modern novel or other work of fancy.”’ 

He entered upon the study of the law under judge Brad- 
bury, in Falmouth, now Portland. While pursuing the study, 
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he at the same time kept the grammar school, an occupation 
than which none is more caiculated to promote the habit of 
accurate as well as severe study. The teacher finds, that a 
superficial acquaintance with that, the knowledge of which 
he undertakes to impart, will not answer his purpose, and is 
driven by necessity to the closest attention and investiga- 
tion of details. At that important period of education, 
having mastered the usual studies of the college, the mind 
begins to mature, and the habits of thought and study are 
first formed which have the most decided influence upon the 
intellectual character. 

Upon the destruction of Falmouth by the British, Parsons 
returned to the house of his father in Newbury, where he 
was fortunate in meeting with judge Trowbridge, “the most 
profound common lawyer of New England before the revo- 
lution,’? who had sought shelter during the troubles of the 
period in the same hospitable mansion. ‘This venerable man, 
although he had long retired from the active duties of his pro- 
fession, continued to cultivate the law as a favourite study, 
and to his society and instructive conversation Mr. Parsons 
is supposed to have owed much of his enthusiasm as a stu- 
according to lord Coke, “is indeed the 
very life of study,’’ and fortunate is the young man who upon 
his entrance on so rough and rugged a path, can be assisted 
by the matured opinions, enlightened by the counsels, and 
cheered by the enthusiasm of such a friend. 

He entered upon business early in the revolutionary war, 
and soon rose to eminence. He attained in a short time the 
highest character for the extent of his learning and the sound- 
ness of his judgment. His professional brethren looked up to 
him as an oracle, and such was the confidence of the commu- 
nity at large, that upon his removal from Newburyport to 
Boston, it was customary for merchants of distinction who 
had some unavoidable dispute, to make out a statement of 
the facts and submit them to his decision, and in this way 
many important commercial causes were settled without in- 
curring the expense and delay of a lawsuit, 
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His professional services were in great demand. In his 
native county and in the neighbouring state of New Hamp- 


shire, scarcely a cause of importance was litigated in which 


he was not an advocate. 

In 1801, he was presented by president Adams with a com- 
mission of attorney-general of the United States, which he 
did not accept. 

He was a member of the convention which formed the 
constitution of Massachusetts of 1780, and of the convention 
of that state called for the purpose of deliberating upon the 
propriety of adopting the constitution of the- United States, 
He was several times a member of the legislature, and was 
also by the choice of that body one of the commissioners to 
settle a controversy with the state of New York. *These 
were all the important political stations he filled. He was 
faithful to his profession, varying it only with those profound 
studies in other sciences which secured him a very high cha- 
racter as a scholar and man of science, and which at different 
periods of his life made his alma mater, the university of 
Cambridge, Dartmouth college, and Brown university in 
Rhode Island, eager to honour themselves as well as him by 
conferring upon him the degree of doctor of laws. The 
reward of his professional fidelity awaited him in his promo- 
tion to the highest legal station in his native state, which took 
place in the sunimer of 1806. | This station he filled with the 
most distinguished honour until his death, which occurred at 
his house in Boston on Saturday, October 30th, 1813. 

His professional and judicial character were sketched with 
so much eloquence and justice by judge (afterwards c. j. Par- 

~ ker,) in the address before referred to, that no apology will be 
required by the reader for its presentation here entire. 

“ At the first assembling of this court in this place, after 
the death of that eminent man who has for some years been 
its head and ornament, our minds are naturally and forcibly 
led to a contemplation of those extraordinary qualities, which 
had secured to him an uncommon share of the veneration of 


his fellow citizens. 
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«“ Eulogies upon the dead have become, in public estimation, 
but equivocal evidence of their virtues and talents, and indis- 
criminate panegyric conveys no honour to its subject and no 
benefit to survivors. 

“But the i//ustrious dead—those who have brought signal 
reputation to their country, who have aided in rearing and 
supporting the edifice of state, whose learning has been de- 
voted to general use, whose private virtues have afforded an 
example to the young—whose strength of mind and character 
has added to the dignity of man—these ought not to be for- 
gotten. 

“The stores of human wisdom could never be increased, 
did not such men speak, even though dead. Their lives, and 
their actions, recorded with truth, are the voice of history 
speaking to successive generations, calling them to emulate 
what is great and noble, and showing the practicability of 
almost infinite improvement in the capacities of the human 
mind, 

“I shall not be accused of fulsome panegyric, in asserting 
that the subject of this address has for more than thirty years 
been acknowledged the great man of his time. The friends 
who have accompanied him through life, and witnessed the 
progress of his mind, want no proof of this assertion; but to 
those who have heard his fame, without knowing the mate- 
rials of which it is composed, it may be useful to give such a 
display of his character as will prove, that the world is not 
always mistaken in awarding its honours. 

«“}’rom the companions of his early years I have learned, 
that he was comparatively great, before he arrived at man- 
hood; that his infancy was marked by mental labour and 
study, rather than by pucrile amusements; that his youth 

yas a season of persevering acquisition instead of pleasure; 

and that, when he became a man, he seemed to possess the 

wisdom and experience of those who had been men long 

before him. And, indeed, those of us, who have seen him 

lay open his vast stores of knowledge in later life, unaided by 
1* 
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recent acquirement, and relying more upon memory than 
research, can account for his greatness only by supposing a 
patience of labour in youth, which almost exhausted the 
sources of information, and left him to ac¢ rather than study, 
at a period when others are but beginning to acquire. 

“His familiar and critical knowledge of the Greek and 
Latin tongues, so well known to the literati of this country, 
and to some of the most eminent abroad, was the fruit of his 
early labours, preserved and perhaps ripened in maturer 
years, but gathered in the spring time of his life. His phi- 
losophical and mathematical knowledge were of the same 
early harvest, as were also his logical and metaphysical 
powers. 

“Had he died at the age of twenty-one, I am persuaded 
he would have been held up to youth, as an instance of 


* “The following facts were communicated to me by the hon. D. A. Tyng. 

“ During the late visit of Fr. Ad. Vanderkemp Esq. formerly of Leyden, but for 
many years past resident in the state of New York, I had the &atisfaction of in- 
troducing him to our late excellent chief justice, and of witnessing a very inte- 
resting conversation between these two learncd men on various topics of litera- 
ture. After we left the chief justice’s house, Mr. V. said to me, that he had been 
much gratified with the interview, for which he had felt a strong desire, and par- 
ticularly from a circumstance which he then related. 

“Some years since, Mr. V. received a letter from the late Mr. John Luzae, 
professor of the Greek language, &c., in the university of Leyden, who was the 
relative and intimate friend and correspondent of Mr. V., and confessedly the 
firat Greek scholar of his day in Europe; in which letter Mr. Luzac inquired of 
Mr. Vanderkemp, whether he had made an acquaintance with a Mr. Parsons of 
Boston, of whom he had heard that he was called in America ‘the giant of the 
law.’—How well Mr. Parsons might be entitled to this appellation, Mr. Luzae 
said he could not judge; but he could of his own knowledge affirm that he was 
*a giant in Greek criticism.’ 

“Professor Luzac’s opinion was founded on a correspondence he he!d with 
the chief justice many years ago, occasioned by the latter sending to Amsterdam 
for some rare cditions of Greek authors which could not be obtained then, either 
in this country or England. 

* At college he was an excellent scholar in Greek and Latin. But he began 
the study of Greek again after he was forty years cld, when his eldest son was 
filling for college.” 
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astonishing and successful perseverance in the severest em- 
ployments of the mind. 

“Heaven, which gave him this spirit of industry, endowed 
him also with a genius to give it effect. 

“There were united in him an imagination vivid, but not 
visionary, a most discriminating judgment, the attentiveness 
and precision of the mathematician, and a memvury, which 
however enlarged and strengthened by exercise, must have 
been originally powerful and capacious. 

“With these wonderful faculties, which had, from the first 
dawnings of reason, been employed on subjects most inte- 
resting to the human mind, he came to the study of that sci- 
ence, which claims a kindred with every other—the science 
of the law. . 

“This was a field worthy of his labours and congenial with 
his understanding. How successfully he explored, cultivated 
and adorned it, need not be related to his cotemporaries. 

“Never was fanie more early or more just, than that of 
Parsons as a lawyer. At an age when most of the profession 
are but beginning to exhibit their talents and to take a fixed 
rank at the bar, he was confessedly, in point of profound legal 
knowledge, among the first of its professors. 

“His professional services were every where sought for. 
In his native county, and in the neighbouring state of New- 
Hampshire, scarcely a cause of importance was litigated in 
which he was not an advocate. His fame had spread from 
the country to the capital, to which he was almost constantly 
called to take a share in trials of intricacy and interest. 

«“ At that early period of his life, his most formidable rival 
and most frequent competitor was the accomplished lawyer 
and scholar, the late judge Lowell, whose memory is still 
cherished with affection by the wise and virtuous of our state. 
Judge Lowell was considerably his senior, but entertained 
the highest respect for the general talents and judicial skill 
of his able competitor. It was the highest intellectual treat, 
to see these great men contending for victory in the judicial 
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forum. Lowell, with all the ardour of the most impassioned 
eloquence, assaulting the hearts of his auditors, and seizing 
their understandings also, with the most cogent as well as the 
most plausible arguments. Parsons, cool, steady and deli- 
berate, occupying every post which was left uncovered, and 
throwing in his forces, wherever the zeal of his adversary 
had left an opening. Notwithstanding this almost continual 
forensic warfare, they were warm personal friends, and 
freely acknowledged each other’s merits. 

“The other eminent men of that day, with whom Parsons 
was brought to contend, did full justice to his great powers. 
Ihave myself heard the late governor Sullivan declare, he 
was the greatest lawyer living. 

“So rapid and yet so sure was the growth of his reputation, 
that immediately upon his commencing the practice of the 
law, his office was considered, by some of the first men our 
state has produced, to be the most perfect school for legal 
instruction. 

“That distinguished lawyer and statesman Rufus King, 
having finished his education at our university, at an age 
when he was qualified to choose his own instructor, placed 
himself under the tuition of Parsons; and probably it was 
owing in some measure to the wise lessons of the master, as 
well as to the great talents of the scholar, that the latter 
acquired a celebrity during the few years he remained at the 
bar, seldom attained in so short a professional career. 

«“ Many others of our principal lawyers and statesmen are 
indebted to the same preceptor for their fundamental acqui- 
sitions in the science of jurisprudence and civil polity. 

“I will not omit to mention, for I wish not to exaggerate 
his powers, that he enjoyed one advantage in his education 
beyond any of his cotemporaries, except the learned, able 
and upright chief justice Dana, whose long and useful admin- 
istration in this court ought to be remembered with gratitude 
by his fellow citizens. I refer to the society and conversation 
of judge Trowbridge, perhaps the most profound common 
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lawyer of New England before the revolution. This vene- 
rable old man, like some of the ancient sages of the law in 
England, had pursued his legal disquisitions, long after he 
had ceased to be actively engaged in the profession, from an 
ardent attachment to the law as a science, and had employed 
himself in writing essays and forming elaborate readings 
upon abstruse and difficult points of law. 

“Many of his works are now extant in manuscript, and 
some in print, and they abundantly prove the depth of his 
learning, and the diligence and patience of his research. 

“When Parsons had retired to the house of his father, a 
respectable minister of Newbury, in consequence of the 
destruction of Falmouth by the British, he there met judge 
Trowbridge, who had sought shelter from the confusion of 
the times in the same hospitable mansion. How grateful 
must it have been to the learned sage, in the decline of life, 
fraught with the lore of more than half a century’s incessant 
and laborious study, to meet in a peaceful village, secure 
from the alarms of war, a scholar panting for instruction and 
capable of comprehending his profound and useful lessons; 
and how delightful to the scholar to find a teacher so fitted to 
pour instruction into his eager and grasping mind. He 
regarded it as an uncommon blessing, and has frequently 
observed, that this early interruption to his business, which 
seemed to threaten poverty and misfortune, was one of the 
most useful and happy events of his life. 

“His habit of looking deeply into the ancient books of the 
common law, and tracing back settled principles to original 
decisions, probably acquired under this fortunate and acci- 
dental tuition, was the principal source of his early and con- 
tinued celebrity. 

«He entered upon business also, after this connexion ceased, 
early in our revolutionary war, when the courts of admiralty 
jurisdiction were open and crowded with causes, in the man- 
agement of which he had a large share. This led him to 
study with diligence the civil law, law of nations, and the prin- 
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ciples of belligerant and neutral rights, in all which he soon 
became as distinguished as he was for his knowledge of the 
common and statute law of the country. Twenty-six years 
ago, when I with others of my age were pupils in the profes- 
sion of the law, we saw our masters call this man into their 
councils, and yield implicit confidence to his opinions. Among 
men eminent themselves, and by many years his seniors, we 
saw him by common consent take the lead in causes which 
required intricate investigation and deepness of research. 

“In the art of special pleading, which more than any thing 
tests the learning of a lawyer in his peculiar pursuit, he had 
then no competitor. 

“In force of combination and power of reasoning he was 
unrivalled, and in the happy talent of penetrating through 
the mass of circumstances which sometimes surround and 
obscure a cause, I do not remember his equal. 

“His arguments were directed to the understandings of 
men, seldom to their passions; and yet instances may be 
recollected, when, in causes which required it, he has assailed 
the hearts of his hearers with as powerful appeals as were 
ever exhibited in the cause of misfortune or humanity. I do 
not disparage others by placing him at their head. They 
were great men, Ae was a wonderful man. Like the great 
moralist of England, he might be surrounded by men of 
genius, literature and science, and neither he nor they suffer 
by a comparison. Indeed, he seemed to form a class of intel- 
lect by himself, rather than a standard of comparison for 
others. 

“Even his enemies, for it is the lot of all extraordinary men 
to have them, paid involuntary homage to his greatness; 
they designated him by an appellation which from its appro- 
priateness became a just compliment, the giant of the law. 

“I have spoken now of his early life only, before he was 
thirty-five years of age, and yet it is known that common 
minds and even great minds do not arrive at maturity in this 
profession until a much later period. 
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«From this time for near twenty years I lived in a remote 
part of the state, and had no opportunity personally to wit- 
ness his powers; but his fame pursued me even there. He 
was regarded by those lawyers with whom I have been con-. 
versant, as the living oracle of the law. His transmitted 
opinions carried with them authority sufficient to settle contro- 
versies and terminate litigation. 

«On my accession to the bench, I had an opportunity to see 
him in practice at the bar, when he possessed the accumulated 
wisdom and learning of fifty-six years. Though labouring 
under a valetudinarian system, his mind was vigorous and 
majestic. His great talent was that of condensation. He 
presented his propositions in regular and lucid order, drew 
his inferences with justness and precision, and enforced his 
arguments with a simplicity yet fulness which left notuing 
obscure or misunderstood. 

“He seemed to have an intuitive perception of the cardinal 
points of a cause, upon which he poured out the whole trea- 
sures of his mind, while he rejected all minor facts and 
principles from his consideration. 

“He was concise, energetic and resistless in his reasoning. 
The most complicated questions appeared in his hands the 
most easy of solution; and if there be such a thing as demon- 
stration in argument, he, above all the men I know, had the 
power to produce it. 

«With this fulness of learning and reputation, having had 
thirty-five years of extensive practice in all branches of the 
law, and having indeed for the last ten years acted unofficially 
as judge in many of the most important mercantile disputes 
which occurred in this town, he was, on the resignation of 
chief justice Dana, selected by our present governor to preside 
in this court! This was the first, and I believe the only 


* “So great was his reputation as a Jawyer, that upon his removal from New- 
buryport to Boston, it was customary for merchants of distinction, who had some 
unavoidable dispute, to make out a statement of the facts, and submit them to 
his decision, and in this way many important commercial questions have been 
settled, without incurring the expense or delay of a lawsuit.” 
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instance of a departure from the ordinary rule of succession; 
and, considering the character and talents of some who had 
been many years on the bench, perhaps no greater proof 
could be given of his pre-eminent legal endowments, than 
that this elevation should have been universally approved. 
Perhaps there never was a period when the regular succes- 
sion would have been more generally acquiesced in as fit and 
proper, and yet the departure from it in this instance, was 
every where gratifying. 

“That the man who, in England would probably by the 
mere force of his talents, without the aid of family interest, 
have arrived to the dignity of lord chancellor or lord chief 
justice, should be placed at the head of so important a depart- 
ment, was considered a most favourable epoch in our juridical 
history.! 

“The imperfect system of judicature, which had prevailed 
here until about that period, had rendered even great legal 
abilities inadequate to the establishment of a course of pro- 
ceedings, and uniformity of decisions, so necessary to the safe 
and satisfactory administration of justice. There had been 
no history of past transactions preserved by a reporter, the 
sage opinions and learned counsels of departed judges had 
been lost even from the memory, and precedents were sought 
for only in the books of a foreign country. The most inte- 
resting points of law had been settled in the hurry and confu- 
sion of jury trials; and conflicting opinions of judges, arising 
from pressure of business and want of time to deliberate, 
were adjusted by that body which is supposed by the consti- 
tution and the laws to be competent to try the fact alone. 


' “The assertion that chief justice Parsons would probably have been made 
lord chancellor or lord chief justice in England had he lived there, will probably 
be considered extravagant by those who are in the habit of magnifying objects 
in proportion to their distance. But from a comparison of him with lords Mans- 
field, Kenyon, Ellenborough, Eldon, and Erskine, as they appear in books, and 
from the opinion of several gentlemen, who have seen most of those dignitaries 
in the exercise of their high functions, I have little doubt that such would have 
been his destiny, and none that he would have merited it.” 


ee 
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But a new era had arisen; our system had been wisely 
assimilated to that of England, imperfectly it is true, but with 
great improvements upon the old. 

Its success depended much upon the character of those who 
were called to administer it. There were men upon the bench 
qualified to illustrate its advantages, (I need not say to a can- 
did auditory that I speak altogether of others,) yet the appoint- 
ment of Parsons was hailed by all, and especially by those 
who best understood our past difficulties, with the highest 
approbation. His profound learning, long and uninterrupted 
employment ia the country and in the capital, and especially 
his accurate knowledge of forms and practice, peculiarly fitted 
him to take the lead in the new and improved order of things. 
How fully public expectation has been satisfied, I need not 
declare. The reformed state of the dockets throughout the 
commonwealth, the promptness of decisions, the regularity of 
trials, attest the beneficial effects of a system, which he has 
done so much to render popular and permanent. 

If to some respectable and eminent men he at times appear- 
ed precipitate, in his nisi prius opinions, I am sure they will 
admit that he of all men had the most right to decide promptly, 
and that the rectitude of his decisions generally justified their 
apparent haste. 

On this subject I would also remark, that in the course of 
thirty-five years’ practice, almost every subject of legal inquiry 
had passed in review before his mind; that his memory, the 
most distinguished of all his great faculties, retained every 
thing he had ever read, and almost every thing he had ever 
heard; and that, thus supplied with principles and precedents, 
it is not astonishing that great minds should sometimes be 
surprised at the suddenness of his opinions, and should be 
inclined to impute to haste what was the effect of knowledge. 
He appeared to have an instantaneous perception of the legal 
merits of a controversy, and to see the beginning, middle, and 
end of a cause with one comprehensive glance. Iacknowledge 
myself among those who have sometimes imputed to precipi- 

VOL. Iv. 2 
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tancy, what I have afterwards found to be the result of learn- 
ing and memory. 

To have had a depository for the preservation of the learned 
efforts of so eminent a judge, must be considered fortunate for 
us and for posterity. The six first volumes of the present 
series of reports will long endure, as a monument of the 
technical learning and deep juridical reasonings of the late 
chief justice. The principles of the common law, relating to 
real estates, are there clearly and familiarly explained, and 
most of our important legislative acts have there received 
constructions consonant to their real, but often obscure, intent. 
In these books will also be found many important mercantile 
cases, in which the principles of commercial and marine con- 
tracts have been discussed with remarkable clearness, and the 
law merchant has been fully and satisfactorily explained. 
Had he been spared to us, as I had always hoped he would 
be, for a period of ten years of judicial life, the abundant 
stores of his knowledge would have been thus drawn out for 
public use, and his fellow-labourers who survive, and their 
successors, perhaps for centuries, would have enjoyed the 
fruits of his studies and experience. But more than two 
years ago it pleased Heaven to afflict him with a malady, 
which, though it left his mind unimpaired, rendered corporeal 
exercise, particularly that of writing, extremely irksome. In 
this respect only was his usefulness diminished, but the con- 
sequence has been a loss to the public of much of his learning 
and juridical wisdom. 

But he possessed other qualities of a judge, not exposed to 
the public eye, but equally important with those which have 
been mentioned. He was a patient and diligent inquirer after 
truth, revolving and revising his own opinions, until it was 
scarcely possible they should not be correct, communicating 
freely to his brethren his own reasonings, and candidly listen- 
ing to theirs, suppressing all pride of opinion, and being ready 
to adopt another’s instead of his own, if found more conform- 
able to truth, and never being willing to give the sanction 
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of the whole court to a principle, until it had been tested by 
every method which learning and ingenuity could devise. 

The remarkable coincidence of opinion, which appears in 
our reports, is not more a testimony of his power of enforcing 
his own, than of his candid estimation of that of others. He 
was not an arrogant man; for, though he well knew his own 
powers, he also knew the fallibility of all human power, and 
that no man is so sufficient of himself as to want no’ assistance 
from others. The decisions of the court, with the reasons on 
which they were founded, when digested and coramitted to 
writing by him, were submitted to the consideration of his 
brethren, with a strong desire that they should be criticised 
and pruned, and he lent a willing ear to suggestions of altera- 
tion and improvement. 

Though fraught with all the technical learning of the bar, 
and accustomed to a strict adherence to rules in his own 
practice, he yet, like lord Mansfield, was averse from suffering 
justice to be entangled in the net of forms; and he therefore, 
exerted all his ingenuity to support by technical reasoning 
the principles of equity and right. 

In the administration of criminal law, however, he was 
strict, and almost punctilious, in adhering to forms. He 
required of the public prosecutors the most scrupulous exact- 
ness, believing it to be the right, even of the guilty, to be tried 
according to known and practised rules; and that it was a less 
evil for a criminal to escape, than that the barriers established 
for the security of innocence should be overthrown. 

He was a humane judge, and adopted, in its fullest extent, 
the maxim of lord chief justice Hale, that doubts should 
always be placed in the scale of mercy. 

I have thus attempted a sketch of the professional and 
judicial character of chief justice Parsons; but he was always 
a man belonging to the public, and his political character 
requires some attention. I abstain from any observations 
upon the political doctrines he uniformly espoused, so far as 
they relate to the administrations of our government, for I 
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wish not to offend the feelings of some who are obliged to 
hear, and who probably differ from him, and from me, upon 
that subject. I mean only to show what he has done, in 
order that you may not refuse to join me as in ascribing to 
him the character of a statesman and a patriot. He was 
always tenaciously attached to home, and unwilling to engage 
in scenes which drew him from it; so that it was difficult to 
prevail upon him to take so great a share in public councils 
as his townsmen and the people of his county desired. 

But on great and solemn occasions, when the common- 
wealth was organizing, and when it was in jeopardy, he 
yielded to the impulse of patriotism and the solicitations of his 
neighbours, and gave his time and talents to the state. Ac- 
cordingly, in 1779, he became a member of the convention 
which deliberated upon and formed the frame of state govern- 
ment, which has so happily continued, in spite of the many 
rude shocks it has received, to the present day. At a time 
when the people had freed themselves from a government 
which had become tyrannical, when they were held together 
as a body politic by a sense of danger rather than by the 
restraints of law, and when an enthusiastic love of liberty 
was universally felt, so that the rigours of a bad government 
would naturally excite jealousy of any which should be pre- 
posed, it was no easy task to introduce into the compact 
vigour enough to prolong its existence beyond the time of 
peril, which seemed to supersede the necessity of all govern- 
ment. 

There were great and amiable men in that convention, so 
enraptured with the view of order, discipline, and regard to 
right, spontaneously existing without coercive power, that 
they in some measure lost sight of the lessons of history, and 
concluded that the people would always remain wise and 
virtuous, and that the most lax system of government for 
such a people was the best. There were others equally 
attached to true liberty, but less ardent in their feelings, who 
believed, that man was in all ages, and in almost all places, 
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the same; a being of many virtues and many vices, thoughtful 
and moderate in adversity, rash and presumptuous in pros- 
perity, and at all times requiring the strong arm of government 
and law to repress his passions, and restrain his propensity to 
error. 

In the latter class was Parsons; and he was indefatigable 
in his exertions to obtain as energetic a system as the people 
would bear, and to introduce into it those checks and balances 
which would ensure its durability. I have the authority of 
contemporary statesmen for declaring, that, among these wise 
men and patriots, Parsons, at that time not thirty years old, 
discovered an intelligence, strength of mind, and force of rea- 
soning, which gave him a decided influence in that venerable 
assembly. Many of the most important articles of the con- 
stitution were of his draught, and those provisions which 
were most essential, though least palatable, such as dignity 
and power to the executive, independence to the judiciary, 
and a separation of the branches of the legislative department, 
were supported by him with all the power of argument and 
eloquence, which could be derived from deep historical infor- 
mation and wise reflections upon the nature and character of 
mankind. Wherever he was placed his influence was imme- 
diately felt, and his assiduity and patience of investigation, 
added to his ability to enforce his opinions, put him in the 
front rank in all arduous and anxious conflicts.1 


* It is not generally known, that before this convention of the people by their 
delegates was called for the purpose of making a constitution, the existing 
government, which was exercised by a convention, in the year 1777, drew up 
the form of a constitution, and presented it to the people for their acceptance. 
This appeared to some gentlemen in the county of Essex so loose and insufficient 
in its texture, that they urged a representation of their towns in a county con- 
vention, which accordingly met in 1778 at Ipswich. Parsons was one of this 
convention. They agreed to advise the towns to reject the constitution, which 
had been proposed. A committce of this county convention was appointed to 
take into consideration the proposed constitution, and report thereon. Parsons 
was upon this committee. The report is undoubtedly his, though he was pro- 
bably aided by others, at least with their advice. This elaborate report is called 
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After this constitution had been adopted by the people, and 
had gone into operation, he appeared but seldom in the poli- 
tical assemblies of the state. The ordinary business of legis- 
lation was not of importance enough in his mind to draw him 
from a profitable pursuit of his profession, which was neces- 
sary for the support and education of an increasing family. 
Yet when the seeds of disorder sprang up in the community, 
and the most dangerous principles of disorganization had 
begun to spread, he was again prevailed upon to take a seat 
in the legislature, where his great political knowledge, and 
his peculiar address, contributed largely to the preservation 
of that constitution he had done so much to establish. 

But another great national revolution occurred. The con- 
stitution of the United States was presented to the people for 
their approbation, and a convention of delegates from the 
several towns in this commonwealth was assembled to discuss 
its merits, and adopt or reject it. This was the crisis of life 
or death to the union of the states, and ruin or prosperity 
hung upon the decision. Parsons again appeared in the 
cause of order, law, and government, the cause indeed of the 
people, though they did not recognize it; for no doubt was 
entertained that, at the first meeting of that convention, a 
great majority of its members were predetermined to reject 
the constitution. I, then a young man, was an anxious spec- 
tator of these doings. I heard there the captivating eloquence 
of Ames, the polished erudition of King, the ardent and pa- 
thetioappeals of Dana, the sagacious and conciliating remarks 
of Strong, and the arguments of other eminent men of that 
body. But Parsons to me appeared the master spirit of that 
assembly. Upon all sudden emergencies, and upon plausible 
and unexpected objections, he was the sentinel to guard the 
patriot camp, and to prevent confusion from unexpected 


the Essex Result; and it contains an able discussion of the principles of a free 
republic, and shows clearly the defects of the proffered form of government. 

The people rejected the constitution, A convention was called for the express 
purpose of making another, which was finished and accepted by the people in 
1780, 
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assault. He laboured there in season and out of season, the 
whole energies of his mind being bent upon the successful 
issue of a question which was, he believed, to determine the 
fate of his country. This finished his political engagements, 
except some few years in the legislature at subsequent 
periods, when his influence was visible, but the subjects 
which occurred only of ordinary import. 

But though he was only occasionally engaged as a member 
of the legislature, he yet was an active observer of public 
measures, and without doubt contributed his councils in many 
of the arrangements which took place. His political friends 
frequently sought his advice, and they always found hira 
perfectly acquainted with passing events and ready to com- 
municate his opinions. 

More has been imputed to him on the score of political 
influence than was true. By those who felt the weight of 
his character, without enjoying his confidence, it was believed, 
or at least asserted, that he dictated most of the measures 
which his political friends adopted. From seven years most 
intimate and confidential intercourse with him, I can testify, 
that his influence has not been exerted during that period in 
projecting public measures, that it appeared only in giving 
advice when solicited for it, and that if his opinions were 
adopted, it was not from any authority claimed by him or 
submitted to by others, but because they were deemed wise 
and beneficial. 

He was undoubtedly a dSo/d politician, and on any interest- 
ing crisis his system was to take the ground which he thought 
was right, and maintain it without regard to the difficulties to 
be encountered, and especially never to be deterred by fear of 
unpopularity. This sometimes led even his friends to think 
that his political courage partook of temerity, and that he 
overlooked expediency in pursuit of right; but it not unfre- 
quently happened, that the difference between them was 
owing to his greater share of political foresight, or to his 
instantaneous perception of what the times and circumstances 
required, 
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In his political, as well as in his judicial character, there 
was an apparent suddenness of opinion, which at the moment 
seemed precipitancy, but which has in most instances been 
discovered to be the effect of a process of reasoning astonish- 
ingly rapid, or the immediate decision of judgment upon 
facts and principles stored in his memory and always ready 
for use. Instances could be adduced, in which his friends 
have rejected his opinions, from a doubt of their correctness, 
and yet have been necessarily brought by the course of events 
which he had the sagacity to foresee, to the very point from 
which they had prudently, as they thought, receded. 

I add, that I most sincerely believe that he had no private 
or personal views to gratify, and that his sole object was the 
permanent interest and prosperity of his country. 

You will spare me a few moments, while I briefly exhibit 
to you the private character of this distinguished man. He 
was just, regular, and punctual in all his transactions, Sim- 
plicity and order presided over his household; hospitality, 
without ostentation or ceremony, reigned within his mansion. 
Domestic tranquillity and cheerfulness beamed from his coun- 
tenance, and was reflected back upon him from his happy 
and delighted family. It has been the misfortune of many, 
if not most of those, who have been devoted to literature, and 
who have attained great celebrity, to have been so much 
absorbed in grave contemplations as to acquire a distaste to 
those charities of life which are the sources of its happiness, 
or to become insensible to the ordinary excitements to recrea- 
tion and pleasure. It was not so with Parsons. He was 
great even in common affairs. His conversation could instruct 
or amuse, as times and seasons suited. Neither philosophers 
nor children could leave his society without being improved 
or entertained. Amid the multifarious occupations of his 
mind in business and scientific pursuits, he had still found 
room for all the lighter literature, and was ready with his 
critique even upon the ephemerical works of fancy and of 
taste. The more solid productions of polite literature had 
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passed the ordeal of his judgment, so that his materials for 
social converse were abundant, and his power of using them 
unlimited. Indeed his memory may be considered a capa- 
cious store-house, separated into an infinite number of apart- 
ments, in which principles, facts, and anecdotes were laid up 
according to their classes, marked and numbered, so that he 
could draw them out and appropriate them whenever occasion 
offered, without confusion or misapplication. His conversation 
was illumined with flashes of wit and merriment, which cap- 
tivated his hearers, and rendered him at the same time the 
most edifying and the most entertaining of companions, He 
was accessible, familiar, and communicative, never morose or 
ill-natured, a patron of literature and literary men, a warm 
friend to the clergy and to the institutions of religion and 
learning, and a most ardent admirer and promoter of merit 
among the young.' He was not an avaricious man, for, after 
a long life of labour in a lucrative profession, with as much 
opportunity as was ever enjoyed to amass riches, he has left 
no greater estate, than is frequently accumulated by a prudent 
and respectable tradesman. 

The man whom he most resembled in powers of mind 
could be brilliant and astonishing, when surrounded by kin- 
dred spirits, and spurred on to intellectual conflicts; but when 
the tournament was over, he retired with exhausted spirits 
and debilitated mind, and sunk into the gloom of superstition 


The zealous attention of the chief justice to the interests of the college, 
while he was a member of the corporation, was generally known. But his care 
for the interests of literature was in other ways exemplified. He had been for 
three years one of the supervisory committee of a grammar school, kept by 
Mr. Clap of this town. I have attended the examinations of the scholars, at all 
of which the chief justice was present. He generally took the lead in the 
examination, and discovered such a critical knowledge of the Greek and Latin 
languages as surprised every body. 

His presence was useful in other respects, for he so interested and amused 
the boys with anecdotes concerning the men and the times about which they 
were reading, as to render their examinations pleasant, instead of being formi. 
dable to them. 
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and the horrors of self-condemnation. But Parsons could 
leave the theological controversy, the mathematical problem, 
or the legal inquiry, and enter at once, with spirit and interest, 
into domestic conversation, and even into children’s sports. 
When fatigued with the labour of deep legal research, or 
exhausted by a continued train of thought upon one subject, 
it was not uncommon for him to relax his mind with some 
abstruse arithmetical or geometrical demonstration, or to turn 
over the pages of some popular and interesting novel. And, 
strange as it may seem, it is true, that, from his earliest years 
to the latter season of his life, these two sources of amusement 
were constantly enjoyed by him. 

I know that I am in danger of being thought so infatuated 
with admiration, as to exaggerate his talents, or at least to 
give them too high a colouring. But death has destroyed all 
motives for flattery, if any could have existed, and a month’s 
interval has given opportunity to reflect upon the folly of over- 
strained praise. I confess, the more I contemplate his charac- 
ter, the more I revere it. To some of its strongest points I 
consider myself a witness, and should disdain to pass beyond 
the limits of truth. In relation to his professional and public 
judicial character, I speak in the presence of men, who are 
witnesses as well as myself. As to his classical and literary 
acquirements I profess not to judge, except from the testimony 
of those best qualified to decide. I can appeal with confidence 
to the learned and reverend governors of our university, who 
for more than ten years have enjoyed the benefit of his coun- 
sels, and witnessed the depth of his learning. For his mathe- 
matical and philosophical eminence, I could summon the 
chosen professors of those branches, and I could add to them 
the modest and scientific Bowditch.' 


* Mr. Bowditch, in his Practical Navigator, on the subject of lunar observations, 
speaking of a method of correcting the apparent distance of the moon from the 
sun, says, “it is an improvement on Witchell’s method, and was made in conse- 
quence of a suggestion from a gentleman eminently distinguished for his mathe- 
matical acquirements;” and by a note referred to in this passage, chief justice 
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For his knowledge in astronomy, mechanics, chemistry, 
and electricity, I would venture to call the most distinguished 
masters we have in those several branches, and I believe the 
testimony from each witness would be, that Parsons was great 
in each particular department. 

Should any one ask, had this great man no faults, no foibles? 
I answer, he had, for he was a man—but none which ought 
to enter into a candid estimation of his character. I leave 
them to those who are hardy enough to violate the sanctity 
of the tomb for the purpose of magnifying and exposing them. 

That such a man as this, whose mind had never been at 
rest, and whose body had seldom been in exercise, should 
have lived to the age of sixty-three, is rather matter of asto- 
nishment, than that he should then have died. 

At this distance from the period of his death, when the first 
painful sensations at so great a loss have subsided, it is not 
unsuitable to take consolation from the possible if not pro- 
bable consequences of a prolonged life. Beyond the age at 
which he had arrived, I do not know, that an instance exists 
of an improvement of the faculties of the mind, but many 
present themselves of deplorable decay, and humiliating de- 
bility. An opposite example exists in the case of that vene- 
rable judge Trowbridge, whom I have had occasion to mention 
before in this address. The last twenty years of his life passed 
in almost entire forgetfulness of and by the world. Should 
it not be considered a happy, rather than a lamentable event, 
to escape the infirmities, the disabilities, and perhaps the 
neglects of a protracted old age? Parsons died in the zenith 
of his reputation, in the strength of his understanding; and 
so dying has left a legacy to his children and to the public, 
in his character, more valuable than exhaustless riches. 

The testimony he bore, too, to the truth of the Christian 


Parsons is the gentleman alluded to. Mr. Bowditch also received some com- 
munications from him on the subject of the comet, which last made its appear- 
ance in our hemisphere, which showed ingenuity and learning. 
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revelation should furnish a consolation for his death. It was 
the testimony of a most exalted human intellect, unclouded 
by the apprehensions of death, and unobscured by superstition. 
It was declared repeatedly in the best state of his health, and 
confirmed in the serene contemplation of his expected change. 
It was the result of a trial of witnesses, in which professional 
acuteness was aided by native powers of discrimination. He 
has left written evidence of the conclusion his penetrating 
mind had formed upon this all-interesting inquiry. It may 
seem unbecoming in a Christian, to place much reliance upon 
human authority for his hopes of immortality and happiness. 
But a great portion of the world is governed by authority, 
and when some few great men have published their scepticism, 
and thus given confidence to the infidel of inferior understand- 
ing, it is comforting to the sincere and humble believer, to be 
able to add the name of Parsons to the long list of great and 
good men, who have given their living and dying testimony 
to the religion they profess.! 


* About three months before the chief justice died, I had a conversation with 
him upon the subject of the Christian religion, and particularly upon the proofs 
of the resurrection contained in the New Testament. He told me, that he felt 
the most perfect satisfaction on that subject; that he had once taken it up with 
a view to ascertain the weight of the evidence, by comparing the accounts given 
by the four evangelists with each other; and that from their agreement in all 
substantial and important facts, as well as their disagreement in minor circum- 
stances—considering them all as separate and independent witnesses, giving 
their testimony at different periods, he believed that the evidence would be con- 
sidered perfect, if the question was tried at any human tribunal. I then did not 
know that he had made a public profession of his belief by becoming a member 
of any church, and I asked him why he had not thus testified his belief. He 
told me that he had postponed it a great while, because, as the general state of 
his health, and his fear of exposing himself to the cold and damp air would 
prevent him from attending public worship constantly, and as from those causes, 
he might frequently be absent on communion days, he was apprehensive he 
might be thought not to act up to his profession; but that two or three years 
ago, he had made up his mind to do his duty in joining the church, and as 
much of his duty as he could in attending upon the ordinance—and he accord. 
ingly joined the church of which president Kirkland was then the pastor. 

A similar conversation was held by him with the Rev, Mr. Thatcher during 
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May the life and celebrity of this great man stimulate the 
young to diligence and perseverance in their studies, so that, 
at some future time, one may rise up from among them fit to 
supply his place in public estimation. 

May his pre-eminent qualifications for the judicial magis- 
tracy, which cannot be reached by his fellow-labourers, 
incite them to greater zeal, labour, and attention, so that the 
chasm made by his death may be the less observed. And 
may his departure impress us all with solemn and suitable 
reflections upon the vanity of all human attainments, com- 
pared with that wisdom which cometh from above, whose 
ways are pleasantness, and whose end is everlasting life. 


The substance of the following note to the foregoing Sketch, 
has been derived from a source which may be relied on as 
entirely authentic. 


In one of the notes to the Sketch, judge Parker speaks of c. j. Parsons as 
” and 
this has given to many readers the impression that he was a mere hypochon- 
driac. But it was not so intended. His health was never good. When begin- 
ning to practice his profession, he was supposed to be sinking into a consump- 
tion. He bled from the lungs, and was very feeble. He has been heard to 


“shrinking from an eastern breeze,” and “ starting on the slightest pain ; 


attribute his recovery to much exercise on horseback; his disease undoubtedly 
arose from intemperate study, and as soon as riding had restored his health so 
far that he could return to his books, he gave up his exercise and never re- 
sumed it. There is a portrait of him in the possession of his son (Theophilus 
Parsons Esq.), painted soon after that period ; and it represents him as thin, pale, 
and sickly. When about forty years old, he began to grow fleshy; became. a 


his late sickness, through the whole of which he evinced a patience and resig- 
nation which, considering his extreme nervous irritability and apprehensions of 
disease, when in his best state of health, can be accounted for only by the 
enlightened and satisfactory hopes he entertained of a happy immortality, It 
ought to be highly consolatory to his friends to know, that he whom they had 
seen to shrink at an eastern breeze, and to start at the slightest pain, should, at 
the certain approach of the king of terrors, collect all the energies of his won- 
derful mind, and contemplate his approaching dissolution with as much steadiness 
and composure as he would many of the ordinary events of life. 
VOL, Iv. 3 
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very large and heavy man; in height he was something more than six feet. 
But his health was never good. He had always complaints which were liable to 
recur at any moment, and cause much distress, During his last years, he was 
troubled with a disease of the heart, of which the most prominent and frequent 
symptom was a palpitation, which at times rendered him unable to attend to any 
business or study. He had also one attack, which was supposed to be paralysis; 
but he recovered from it entirely. His last illness was hydrocephalic apoplexy. 
It came on gradually; and through it he appeared perfectly self-possessed and 
tranquil; and he made the necessary arrangements of his property, and other- 
wise prepared for death, with perfect clearness and calmness. From one remark 
of judge Parker’s, it has been supposed that he left but little property ; his indif- 
ference to accumulation and the expenses of a large family, prevented his be- 
coming what many would call rich; but he left between eighty and ninety 
thousand dollars. 

His habits were not favourable to health. Though no epicure, and indeed 
always preferring the plainest food, he indulged his appetite freely, and took 
almost no exercise. When not engaged abroad in his duties as chief justice, 
he sat in his study or the family parlour, occupicd with his books and papers, 
from twelve to fifteen hours of every day. We had no occupations to call him 
out of the house. Even before he went on the bench, his office was in his dwell- 
ing house—a thing most unusual in Boston, and the more noticeable because 
he lived at a considerable distance from the centre of business; and there clients 
who wanted him must go to find him. He was fond of smoking, and for a con- 
siderable period was seldom without a segar in his mouth, in any part of the 
day when at home. But some years before his death he abstained entirely, 
believing that smoking inereased the palpitation under which he laboured. 

Something is said by judge Parker of his knowledge of Greek. There is in 
existence a manuseript grammar which he began to make, because there was 
then no grammar of that language in English; bat before it was completed, the 
Gloucester Greek grammar was published, and he laid his aside. He had in his 
library books in Hebrew, French, and Italian, which he occasionally read, but 
it is not known how well he knew those languages. Besides a very large and 
valuable library, he had a collection of astronomical and scientific instruments, 
imported for him by his intimate friend, the late Dr. Prince of Salem. It was 
considered the best then possessed by any private person, and he made frequent 
use of them. 

He left an immense mass of manuscripts; but none intended for the press. 
The greater part were on legal subjects ; almost as many, however, were mathe- 
matical; and there were some on various topics of religion, philosophy, and 
science. He has been heard to say, that after he had been studying any par- 
ticular subject, he liked to write upon it, for the purpose of giving precision and 
clearness to his thoughts; but he was unwilling to publish, and resisted many 
requests of this kind. Nor was it only in his unwillingness to print his 
writings, that he manifested his dislike for publicity. He carried his indiffer- 
ence to every thing like popularity and fame so far, that he seemed to have for it 
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& positive dislike and contempt. Devoted to his family, his studies, and the 
duties of his office—instead of seeking opportunities for coming before the 
public, he shrank from occasions of this kind, with more than a slight unwill- 
ingness. He was oflen requested to furnish facts and anecdotes which might 
be worked into a biography, but constantly refused. In the same spirit, he was 
never willing to have his portrait painted. ‘That which has been alluded to was 
made for his father, when he was a young man; and the portraits of him 
which are now common, are copied fiom a painting executed by the late Gil- 
bert Stuart, from memory, after his death. 

Perhaps no trait of his character was more noticeable than his love for his 
family. In all his tastes and habits he was thoroughly domestic. It is the 
recollection of one who had seen him in all kinds of society, that he never ap- 
peared so happy as when, in an evening, his large family were gathered about 
him. He entered into all their enjoyments, and increased them by his active 
sympathy. He was fond of mechanical employments, and had a large collection 
of tools, with which he ofien amused himself, and would leave the gravest stady 
to make a plaything for his boys, or show them how to make one. There never 
was aman whi better loved his home. So amiable and excellent a wife, indeed, 
could not fail to render that home attractive to him. Upon her rested the whole 
care and control of the household; and it was her constant and successful en- 
deavour so to order her domestic economy, that at every moment and in all its 
details, it should be subservient to his comfort and his wishes. They lived 
together more than thirty years; and during this long period, there never was 
one hour’s interruption to the delightful harmony which filled their home with 
happiness and peace, 





ART. II.—CONFLICT OF LAWS. 


Oveur local decisions to control the supreme court of the 
United States as rules of construction ? 

The supreme court of the United States has uniformly 
governed itself by the doctrine, “that where any principle of 
law establishing a rule of real property has been settled in 
the state courts, the same rule will be applied by that court 
which would be applied by the state tribunals. This rule is 
considered not only just but indispensable under our peculiar 
system of government.” 
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When the question and the subject-matter is local, the jus- 
tice and propriety of the rule thus stated by Mr. justice 
Thompson, in Jackson v. Chew,' is obvious; but when 
the question is one of construction, and the rule a rule of 
interpretation, the principle by which it is to be deter- 
mined must be general and of universal application. The 
intention of parties, to a contract or conveyance, is one and 
indivisible; the manifestations of that intent are derived from 
the parties themselves. There is no other mode of deter- 
mining the intention of parties, than by ascertaining the 
»yed. When the courts of a 


meaning of the language emp! 
state determine that a conveyance or a contract shall be con- 


strued in a certain sense, the decision relates to property 
within the jurisdiction, but the agreement is not local, and 
must be decided by the principles of truth. There can be but 
one correct construction, and every thing inconsistent with 
this is erroneous. The legislature of a state may determine 
what terms shall be employed, to make aconveyance in form 
effectual or a contract binding, by a regulation analogous to 
the statute of frauds, and without these requirements the 
deed or agreement will be void; but if a contract or convey- 
ance is not variant fromthe forms of law, however expressed, 
it is the duty of courts to ascertain the meaning of the parties 
from the language employed. 

If a testator in the state of Massachusetts, having property 
in that state and also in the state of New York, devises his 
whole estate in either jurisdiction, it is manifest that the courts 
of each state must determine the meaning of the will by a 
uniform rule. 

The courts of the state of Massachusetts decide that a limi- 
tation in a devise, after a dying without issue, intends in cer- 
tain cases a general failure of heirs of the body, and creates 
an estate tail. The courts of the state of New York, on the 
contrary, are of opinion, that the testator in similar cases in- 


+ 12 Wheat. Rep. 153. 
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tends a dying without issue living at the time of the death of 
the first taker, and that an estate in fee is created. 

If the rule of decision in the respective states is regarded as 
a local rule by the supreme court of the United States, it may 
be practicable for that court to carry each rule into effect, 
when the property devised by the will is wholly within a 
single state; but a very serious difficulty must arise, when 
the property of the testator lies within two different states. 
The intention of the testator must be carried into effect in re- 
lation to the whole property devised, or his purpose will fail. 
The intention cannot vary and change with the locality of 
property. It is absurd to construe the same words as creating 
an estate in fee simple conditional in one state, and an estate 
tail in another. It may be said, that a testator is supposed to 
have in contemplation the law of the country where his will 
is to take effect, and the construction adopted by local courts, 
but this idea is inconsistent with the rule of interpretation, 
which makes the actual intention decisive of the effect of a 
devise. The testator is not supposed to have in view tech- 
nical rules, and the inquiry relates to the actual intention, 
which must be the same in regard to the whole mass of 
property comprehended in the devise. A limitation, which in 
a deed would have no effect, is supported in a devise, because 
the actual intention is sought for, though the language has not 
been employed which is necessary to carry an estate in a 
deed. As all depends upon the purpose of the testator, and 
as each bequest and devise is made in the confidence that the 
whole will shall be carried out and supported, there is a gross 
inconsistency in that construction, which supposes an un- 
learned testator to have made an inartificial devise in refer- 
ence to opposite rules of construction, adopted in different 
jurisdictions, to determine the actual intent. 

The testator may have in relation to property devised a 
general intent, and a particular intent, both of which cannot 
be supported. According to their different views, different 
tribunals in a certain class of cases adopt the popular sense of 
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words of devise, and carry into effect the particular intent, or 
aim to accomplish the general purpose of the testator, by con- 
struing the terms in a sense adopted by the law for the 
attainment of that object. One construction is perfectly incon- 
sistent with the other. Entire confusion would result from 
adopting a presumed intention, in relation to one subject of 
devise, and an opposite construction in regard to another 
subject. 

In a former article, we attempted to show the true con- 
struction of limitations by devise after a failure of issue. We 
maintained that the doctrine in Fosdick v. Cornell, which 
was recognised and adopted in Jackson v. Anderson,’ was 
subversive of the manifest intent of the testator, and at va- 
riance with the nearly uniform course of authorities. 

The question came under consideration in the supreme court 
of the United States, in the case of Jackson v. Chew, and was 
disposed of in that court as a question of local law. The 
opinion ofthe court was delivered by Thompson j., the same 
judge who had pronounced the decision of the supreme court 
of the state of New York in Fosdick v. Cornell. Mr. justice 
Thompson did not concede the correctness of the opinion of 
Mr. chancellor Kent, that the doctrine of the court in which 
they had concurred was erroneous, but the decision was 
placed upon the ground of conformity to the local law. The 
question in this case was not however local. If the will had 
been executed in England, the intention must have been the 
same as if published in the state of New York. The question 
was one of construction, and the inquiry related to the true 
meaning of the language of the will. There could be but one 
construction which was not absolutely erroncous. 

A decision of the supreme court of a state would be binding 
upon all subordinate tribunals, until the court itself was dis- 
posed to review the principles of its own decisions, but in all 
questions of construction, to be determined on the application 


' Vol. ii. page 88. * 1 John Rep. 440. * 16 John Rep. 382. 
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of the principles of common law, the supreme court of the 
United States are bound to decide according to law, and not 
in obedience to an erroneous precedent in another jurisdiction. 
The cases in which the local law of the different states has 
been regarded by the supreme court of the United States as 
decisive, are in general those where the question relates not 
to the construction of deeds or conveyances between the par- 
ties, but to statutory regulations of form for the transfer of 
property, to rules of descent or distribution, and to other sub- 
jects strictly local. In the case of M’Keen v. Delancy’s les- 
see,! the courts of the state of Pennsylvania had decided, that 
a deed which was required by the statute of that state to be 
acknowledged before a justice of the peace, was properly ac- 
knowledged before a justice of the supreme court of the state, 
and the supreme court of the United States adopted the con- 
struction of the state courts, though they were of opinion 
that the deed was not regularly proved. Marshall c. j., said, 
“that in construing the statutes of a state on which land titles 
depended, infinite mischief would ensue, should this court 
observe a different rule from that which has been long estab- 
lished in the state.”’ 

In the case of Polk’s lessee v. Wendell,? the supreme court 
of the United States were of opinion, that whatever might 
have been their own construction of the law originally, the 
decision of the Tennessee courts should be followed, that 
under the statutes of that state declaring an elder grant 
founded on a junior entry to be void, the priority of entries 
is examinable at law; and that a junior patent founded on a 
prior entry shall prevail in an ejectment against a senior 
patent founded on a junior entry, because in cases depending 
on the statute, and more especially in those respecting the 
title to lands, the construction of the tribunals of the state 
must prevail, where it can be ascertained. 

In Thatcher et al. v. Powell,’ the validity of certain pro- 
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ceedings on the sale of lands under a statute of the state of 
Tennessee was in question, and the rule of the state courts was 
adopted. The court said, in construing the acts of the legis- 
lature of a state, the decisions of the state tribunals have 
always governed the court. 

In the case of Daly v. James, the question was one of 
interpretation, in which the general principles of law were 
involved. The court, considering the case attended with 
doubt, acquiesced in the decision of the supreme court of 
Pennsylvania, not however on the ground that they were 
bound so to do, 

The case of Elmendorf v. Taylor? related to the construction 
of a statute of Kentucky, regulating the acquisition of titles on 
the entry of public lands, and the court said that the decision of 
the state courts was final, as this was a question of local law. 
Mr. chief justice Marshall said, “the court had uniformly pro- 
fessed its disposition, in cases depending on the laws of a par- 
ticular state, to adopt the construction which the courts of 
the state have given to those laws. This course is founded 
on the principle supposed to be universally recognised, that 
the judicial department of every government, where such 
department exists, is the appropriate organ for construing 
the legislative acts of that government. Thus, no court in the 
universe, which professed to be governed by principle, would 
we presume undertake to say, that the courts of Great Britain 
or of France, or of any other nation, had misunderstood their 
own statutes, and therefore erect itself into a tribunal which 
On this question, 


” 


should correct such misunderstanding. 
he said, the court must suppose that a legislative act which 
had been settled in Kentucky, had been rightly settled. 

The decisions of the state courts, it was said in Shelby v. 
Guy,’ on the construction of a statute of limitations, were 
binding. 

So the decisions of the state courts of Kentucky were 


* 8 Wheat, R. 495. * 10 Wheat. R. 159. #11 Wheat. R. 367. 
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regarded as decisive of the interpretation of the statute of 
limitations of the state, in Bell ». Morrison. 

In the case of D’ Wolf v. Rabaud, it was said that the de- 
cisions in New York, upon the construction of the statute of 
frauds of the state, and the extent of the rules deduced from 
it, furnished a clear guide for the supreme court of the United 
States. 

In Davis v. Mason, the Kentucky decisions in regard to the 
number of witnesses to a will, and the forms for the acqui- 
sition of property, were respected. 

The same rule was applied to the law of descents, in Gard- 
ner v. Collins.« If the question in that ease, which related to 
the law of descents, had been settled by the state courts of 
Rhode Island, Story j. said the court would recognise that 
decision as a part of the local law. 

The decisions of the courts of Massachusetts, on the con- 
struction of insolvent laws, as on the question whether con- 
veyances were made in fraud of creditors, were respected in 
Bench v. Viles.§ 

In Inglis v. The Trustees of the Sailors’ Snug Harbour, 
Thompson j. said, that in questions depending upon the con- 
struction of a state’s statute, with respect to the title to real 
property, it had been the uniform course of the court to apply 
the same rule which was applied by the state tribunals. The 
rule was recognised which was established in Jackson ». 
Varick,’ that a right of entry as well as an estate in the 
actual seizin and possession of the devisor, was devisable 
under the New York statute of wills. 

In M’Clung v. Silliman,’ it was said by M’Lean j., 
that the acts of limitation of the several states form a rule of 
decision in the courts of the United States,and the same effect 
is given to them as is given in the state courts. In the case 
of the United States v. Morrison,® the court adopted the 


11 Pet. R. 359. * Tb. 506. § Tb. 503. 
42 Pet. R. 85. ® Tb, 675. © 3 Pet. R. 127. 
7 7 Cowen R. 138, ® 3 Pet. R. 277. ® 4 Pet. R. 137. 
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construction of the courts of a state, respecting the lien of a 
judgment. 

Under the Virginia land laws, many principles have been 
established which are peculiar; these all relate to the modes 
of acquiring title, which are in their nature arbitrary. The 
decisions of the state courts on these subjects were adopted in 
Galt v. Galloway. 

In Henderson and wife v. Griffin, the decision of the state 
courts respecting the operation of the statute of uses, that it 
conveys the possession to the use, and transfers the use 
into possession, was considered binding upon the United 

States courts, 

Documentary evidence of title, declared to be sufficient by 
the laws of Ohio, was recognised as such by the court in 
Hinde v. Valtier.s 

The decisions of the New York courts respecting the cha- 
racter of an adverse possession, were considered as conclusive 
in Bradstreet v. Huntington,‘ as the rule must be uniform 
throughout the state, and must be settled by the law of the 
State. 

In Ross v. M’Lung,’ the court said they would conform to 
the construction which had been made in the courts of the 
state respecting the registration laws. It was determined in 
Green v. Neal,® that when the courts of Tennessee have over- 
ruled the decisions of their own courts, respecting their sta- 
tutes of limitations, which had been previously recognised 
and followed by the supreme court of the United States, the 
courts of the United States should conform to the prevailing 
construction in the state courts. In the case of the Bank of 
the United States v. Daniel et al.,7 Catron j. said, this court, 
in accordance to a steady course of decision for many years, 
feels it to be an incumbent duty carefully to examine and 
ascertain if there be a settled construction by the state courts 


* 4 Pet. R. 585. * 5 Pet. R. 155. 3 Ib. 400. 
* Ib. 436. * 6 Pet. R. 286. ® Ib. 292. 7 12 Pet. R, 53, 
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of the statutes of the respective states, where they are exclu- 
sively in force, and to abide by and follow such construction 
when found to be settled. 

In most of the cases which we have cited, the supreme 
court, in adopting the peculiar construction of the state courts, 
only recognise the right of the state legislatures to prescribe 
those regulations respecting the tenure and the acquisition of 
property which are local in their nature, and which are in 
force only within the states where they are established. 
The tribunals of the state by which such laws are enacted 
must carry them into effect. Their principles and rules of con- 
struction are decisive within the jurisdiction, and strange 
inconsistency would follow, if different rules should prevail 
in the United States courts, whose decrees might affect the 
property, by reason of a jurisdiction over the parties. 

The cases in which the supreme court of the United States 
has adopted the construction of the state courts, are those re- 
lating to statutory regulations for the acknowledgements of 
deeds, the documentary evidence of title, and registration 
laws; for the acquisition of title to land by public entries and 
patents; respecting statutes of limitations, or statutes of frauds; 
the statute of wills, or the law of descents; in relation to in- 
solvent laws; the law of seizin, and the possession of real 
property; the lien of a judgment; the operation of the sta- 
tutes of uses; and the character of an adverse possession. 
All these subjects are merely local in their nature. 

The subject of decision in the case of Jackson v. Chew can- 
not, however, be regarded as local. The subject was the con- 
struction of a will, and the question was the intention of the 
testator. The property to be affected by the devise was an 
estate in land, the character and the qualities of which are to 
be determined by local rules; but the intention of the testator, 
on which the existence of the estate itself depended, is not to 
be determined by any such rules, and is to be decided upon 
the general principles of law. As the effect of a devise de- 
pends upon the construction of the language by which it is 
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made, if this is clearly expressed, there can be no doubt. If 
the words of devise are uncertain, the intention may be deter- 
mined by those tests which the law has established. These 
are of universal application, because they have their founda- 
tion in truth. Any narrow rule of local legislation, which 
avowedly sets aside those principles of construction, recognised 
by the common law as decisive of the intention, would in 
any independent tribunal be worthy of no higher regard than 
a legislative act in express derogation of the manifest inten- 
tion. Ifthe intent of a testator can be implied on a view of 
the general objects of the devise, it is entitled to the same 
respect as if expressly declared. If it had been provided by 
a legislative act of the state of New York, that the declared 
intention of a testator should not have effect, the courts of the 
state might have submitted to the rule of the statute; but an 
independent tribunal like that of the supreme court of the 
United States, would have felt itself bound to enforce the law 
according to its established principles, without reference to 
an arbitrary rule. 

No statute then existed in the state of New York establish- 
ing the rule on which the decision in the case alluded to was 
founded, and the doctrine of the state courts was an erroneous 
construction of the principles of the common law. 

The question of intention is personal when the object of 
the devise is local, for the same reason as when the inquiry 
relates to commercial instruments. In neither case is it to be 
determined by extraneous considerations, but is to be inferred 
directly or indirectly, exclusively from the terms of the con- 
tract or conveyance. The subject of a contract relating to per- 
sonal property may be local, as is the subject of a devise of 
real estate ; but neither the contract nor the devise has any 
locality. 

In some of the cases cited, the doctrines of the state courts 
were adopted, because they related to regulations exclusively 
in force, in the respective local jurisdictions; but a devise may 
be made in the state of New York, which is to have effect as 
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a conveyance of property, not only in that state, but in other 
states of the Union—in Great Britain and in other countries 
where the principles of the common law are not recognised— 
and in every jurisdiction effect is given to the devise, according 
to a presumed intention, which must be uniform. The same 
words of limitation may be intended to operate as a devise of 
real estate, or a bequest of personal property. Shall different 
rules of interpretation be applied to the different kinds of 
property, when the single object is to ascertain the intention 
of the testator without reference to artificial rules, and when 
it is manifest that the testator could have had but one intent? 

There can be no doubt that the rule of the supreme court 
of the United States, which adopts the construction of the 
state courts as the true exposition of the local law, was errone- 
ously applied, in the case of Jackson v. Chew. The doctrine 
adopted in that case had its origin in a false view of the prin- 
ciples of the common law. The true doctrine has never been 
restored in the state of New York, and at the revision of the 
statutes in 1830, the principles of the common law, as appli- 
cable to limitations after a failure of issue, were entirely 
subverted by a statutory provision, giving effect on such 
limitations to the particular intent in preference to the general 
intent, however manifest. An important question now pre- 
sents itself, whether the United States courts, whose duty, as 
we maintain it clearly was, to reject the mistaken rule of 
interpretation which prevailed in Fosdick v. Cornell, and An- 
derson v. Jackson, are bound by the same rule, when recog- 
nised and established by a statutory enactment, as the true 
rule of interpretation. The legislatures of the several states 
may establish forms of conveyances, whether deeds or devises, 
for the transmission of property, and regulations applicable 
to the same. The provision in the New York statutes, that 
conveyances of an estate tail shall operate as conveyances 
of an estate in fee simple absolute, may be regarded as an 
enactment that certain words of conveyance, which before the 
act had effect to create an estate tail, shall afterwards tranfer 
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a fee simple estate. Viewed in this light, the New York 
statute may be regarded as regulating the forms of convey- 
ances, and as prescribing the terms by which the different 
kinds of estates shall be created. Such a statute is local, and 
must receive a decisive construction from the local tribunals. 

The revised statutes of the state of New York provide, that 
the term “heirs’’ or other words of inheritance, shall not be 
requisite to create or convey an estate in fee; and that every 
grant or devise of real estate, or any interest therein, hereafter 
to be executed, shall pass all the estate or interest of the 
grantor or testator, unless an intent to pass a less estate shall 
appear by express terms, or be necessarily implied. This is 
strictly a local law, and as such, effect would be given to it, 
and the construction of the state courts would be adopted in 
every foreign tribunal. But if the legislature, having adopted 
a mistaken view of the law, should declare it as a rule of con- 
struction in certain cases, thereby preventing the intention, 
and rendering the principles of the law inconsistent and in- 
compatible, such a declaratory statute would not be local, and 
though binding upon the state courts, ought not to be regarded 
by the supreme court of the United States. It is the duty of 
such a court, in all cases within its jurisdiction where the 
question of intent is the paramount question, to decide cases 





involving general principles according to the general rules of 
law, and not in conformity to an erroneous rule of local 
tribunals. 

Mr. justice Story, in reference to the interpretation of con- 
tracts and conveyances, remarks as follows: “A contract in 
England for, or a conveyance of an estate to A. and the heirs 
of his body begotten, would before the statute de donis have 
been interpreted to mean a contract for, or conveyance of a 
conditional fee simple, and since that statute, of a fee tail. 
The rights growing out of these different interpretations are, 
as every common lawyer knows, exceedingly different; and 
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to construe them otherwise than according to the common 
law would defeat the intent of the parties, and uproot the 
solid doctrines of law. The sense of the terms and the legal 
effect of the instrument ought, and it is to be presumed would 
be everywhere ascertained by the same mode of interpre- 
tation, wherever the point should come directly or indirectly 
in judgment.’’: If to construe the words otherwise than 
according to the common law would be erroneous on the part 
of a judicial tribunal, as defeating the intent of the parties 
and uprooting the doctrines of the law, a declaratory statute, 
which departed from the true rule of the common law, would 
be equally subversive of principle. The rule ought to be 
sustained, because the interpretation is consistent with the 
true intent of the conveyance wherever the system of the 
common law prevails, and any other construction would be 
at variance with it. 

It is clear that no conveyance or transfer of land can be 
made, either testamentary or inter vivos, except according to 
the formalities prescribed by the local law.? 

The nature of the interest and the quantity of estate con- 
veyed by deed or devise, must also be determined by the dex 
rei site. Conveyances must be construed according to the 
system of law which prevails where they are to have effect. 
In the case mentioned by Mr. justice Story, a conveyance to 
A. and the heirs of his body begotten, would neither create a 
fee simple nor a conditional fee simple, except where the rules 
and principles of the common law were recognised. But the 
words of limitation in the case cited are construed according 
to the doctrines of the common law, by all courts where the 
point may come directly or indirectly in judgment, because 
they were designed to have effect under the system of the 
common Idw. Courts administering the civil law would in 
such a case interpret the intention, which is personal, accord- 
ing to the principles of the common law, and all courts of 


* Conflict of Laws, chap. 8, sect. 275. * Tb. chap. 10, sect. 435, 
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law would be bound to determine the intention according to 
those rules which establish the natural construction of the 
words of conveyance. 

If instead of a direct conveyance to A. and the heirs of his 
body begotten, by which an estate tail is created, an estate is 
limited by devise to A. generaliy, or to A. and his heirs, and 
if he shall die without issue then over, an estate tail is cre- 
ated; for although the particular intention of the testator may 
have been to give A. an estate determinable at his death, 
without issue living at that time, this design is inconsistent 
with the general intention of the testator, which is to create 
an estate tail, It is impossible to give eflect to the particular 
intention, however clearly expressed, “ without uprooting the 
solid doctrines of law.” A legislative provision like that 
embodied in the revised statutes, that in the case stated the 
devise should be construed as creating a conditional fee simple 
in A., renders the law inconsistent with itself, because accord- 
ing to the principles of the common law, which are recognised 
by the statutes themselves, an estate tail is devised. 

The interpretation which corresponds with the principles 
of the common law has been adopted, because it accords with 
the maxims of good sense. A different construction would be 
absurd, and could have no other foundation than ignorance 
of true principle. It was the duty of the courts of the state 
of New York, in the construction of limitations such as we 
have stated, to have ascertained the sense of the terms, and 
the legal effect of the instrument by that mode of interpre- 
tation which the common law had sanetioned. That it was 
not the design of the supreme court of the state of New York 
to depart from the rules of the common law, appears from 
the declaration of Mr. chancellor Kent, who says that the 
court unwittingly followed certain erroneous decisfons of lord 
Kenyon, which have never since been regarded as authorities 
in England.! 


? Anderson v. Jackson, 16 John Rep. 400. 
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When it is considered that the decisions of the New York 
courts established a rule of interpretation which was abso- 
lutely false, and that infinite mischief has resulted from the 
subversion of the established rule of construction, which ought 
to have been maintained wherever the point came in judg- 
ment, can it be said that it was the duty of other tribunals, 
and especially of the supreme court of the United States, to 
adopt the errors of the local courts? There can be but one 
mode of interpretation which is consistent with truth, and 
which can sustain the devise according to the general design 
of the testator, and therefore it is the duty of every court, 
which is called on to administer the law, to adopt that rule of 
construction which is consistent with principle. This is not 
like an arbitrary rule, which depends for its sanction upon its 
adoption; it is a fundamental maxim, which cannot be disre- 
garded without subverting the law and effectually defeating 
the intention. If the erroneous doctrine of the state courts, 
therefore, is followed by other tribunals, the only consequence 
will be the extension of a false rule. The law is subverted 
by conforming to the decisions of the local courts, and can 
only be sustained by adhering steadily to those rules which 
render its principles consistent. Legislative acts, like wills, 
may contain incompatible provisions, because their framers 
may have designed to give effect to the particular intent as 
well as to the general intent, though incompatible and incon- 
sistent. Such enactments cannot be sustained. If a statute 
recognises the common law, and yet provides that limitations 
in conveyances shall receive a construction inconsistent with 
it, the general principles of law must be sustained, even if its 
particular and inconsistent provisions are rejected. Even if 
the erroneous decisions of the state courts are founded upon 
declaratory statutes, it would seem to be the duty of the courts 
of the United States to administer the law according to its 
general principles, though the false rule of construction may 
be recognised by a legislative act which is inconsistent with 
itself. The construction of conveyances, which is adopted by 
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local courts, ought to be binding on other tribunals, if at all, 
because founded upon the presumed intention. Commercial 
instruments and personal contracts are in this respect upon 
the same footing with conveyances of real property. The 
various rules by which in certain cases the /ex domicilii, in 
others the /ex rei sitx#, is made decisive of the effect of con- 
tracts, all have reference to the intention in cases of ambiguity 
and doubt. They have no relation to cases where the inten- 
tion can be determined by the meaning of the words of con- 
veyance, without reference to the law of the domici/ or of the 
situs. In certain cases, the parties to contracts or convey- 
ances are presumed to have contemplated the law of the 
place where the instrument was executed; in other cases, the 
law of the place where it was to have effect; but in all cases 
where the actual intention is shown to be otherwise, it is 
decisive. 

Mr. justice Story, after laying down certain rules upon the 
subject of the operation of foreign law, says, that there are 
certain general rules of interpretation recognised by all na- 
tions, which form the basis of all reasoning on the subject of 
contracts.1 It is for this reason that the interpretation of per- 
sonal contracts is not subjected to any peculiar local rules of 
construction. The intention is determined by the stipulations 
of the parties, and when these are silent or ambiguous, the 
true sense of the words used may be ascertained by impli- 
cation. 

If the rule of interpretation in respect to limitations, adopted 
by the tribunals of the state of New York, was founded upon 
any local policy which determined the effect of conveyances 
and the quantity of estates, it might be binding upon other 
tribunals. Such, however, was not the foundation of the 
rule. It is simply a rule for the construction of conveyances, 
when it is necessary to ascertain the true sense by implication; 
for if the intention had been declared in unambiguous terms, 
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an estate would have vested conformable in all respects to 
the principles of the common law. 

Although the mode of interpretation is entirely a question 
of intention, the rule established in the state of New York 
can never be modified by the rules arising from the lex domi- 
cilii. Although the testator reside in England, and may 
have devised in general terms his estates in that country and 
in the state of New York, he is presumed to have had refer-" 
ence to the law of the situs of a remote portion of his pro- 
perty, and not to the law of his residence which governs the 
disposition of the mass of his property. The same rule of 
interpretation must of course be applied to all his property, 
because the intention was to be ascertained by a rule which 
is inflexible. If the testator resides in the state of New York, 
and at the time of his death is seised of lands in that state and 
also in Massachusetts or Virginia, the peculiar rule of New 
York must govern the disposition of lands within its limits; 
but the law of the domicil cannot be supposed to have influ- 
enced his intention in regard to the lands in other states, for 
the rule is unbending. 

But on the true principle of interpretation, neither the dex 
domicilii nor the lex rei sil, is to be invariably regarded as 
decisive of the construction of a devise. The question of 
intention can never be subjected to such a test. Two cases 
on the interpretation of devises are cited by Mr. justice Story, 
in one of which the law of the domici/, in the other the law of 
the situs prevailed. A testator in Virginia bequeathed to his 
sister Mary Brown, the remaining one-fourth share of the 
balance of his estate, at her death to be equally divided 
among her children, if she should have any. The question 
was, whether the devisee took an absolute estate or an estate 
for life, under the will. The house of lords decided in con- 
formity with what they deemed to be a principle of the 
American law, upon the footing of a decree in Virginia, that 


' Conflict of Laws, chap. 12, sects, 490, 491. 
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she took an absolute estate.!' In this case, as in every other 
such limitation, the intention of the testator was to give an 
absolute estate. The rule of the common law on this subject 
is an artificial one, and does not correspond with the intention. 
The strict technical rule, which construes such a limitation 
in a deed, as creating only a life interest, is relaxed in devises, 
and in many cases an estate of inheritance is created in wills 
without words of inheritance. When the law of the situs 
rejects the artificial and technical rule, there can be no reason 
for denying effect to the actual intention, where it is consistent 
with the general principles of law. 

The local law in this case supported the intention, and did 
not, as in Jackson v. Chew, subvert it. 

In another case,? in the construction of a will, the court were 
governed by the /ex domicilii, as showing the actual inten- 
tion of the testator. A lady who was a native of Scotland, 
but whose domicil was in England, while on a visit to Edin- 
burgh, made a will in the Scotch form, and afterwards died 
in England, where she had personalty. The question was, 
“whether by the legatee’s death in the lifetime of the testa- 
trix, the legacy lapsed according to the law of England, or sur- 
vived to the legatee’s representatives, according to the law of 
Scotland. The court decided, that being domiciled in England, 
it was to be presumed that she intended the law of England 
to be applied; and that there was not enough in the will to 
repel that presumption.’’ It is to be observed, that the ques- 
tion in this case was altogether one of intention. If it had 
plainly appeared to have been the intention of the testatrix 
that the representatives of the legatees should take under the 
bequest, that intention would have been carried into effect, 
notwithstanding the situs of the property, and the same prin- 
ciple would have been applicable to immovable property. 

By the law of nations, intention is the governing principle 


* Gordon v. Brown, 3 Hagg. Ecc. R. 456. 
* Anstruther v. Chalmers, 2 Simons R, 1, 
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of a court of probate. No form is prescribed, nor restraint 
imposed, by the conventional law of Christendom. 

A testator may dispose of his personal property guocunque 
modo velit, quocungue modo possit. He may also subject 
to the general principles of law, which control the nature and 
quantity of estates, and the rules of solemnity and of evidence 
devise his real estate in like manner. 

In a case’ which was decided in the prerogative court, an 
Englishman, whose domicil was in Portugal, but who had 
personal property in England, made a will, disposing of his 
property by a testamentary act, which would have been valid 
in England, but which was not valid according to the Portu- 
guese forms. The intention of the testator was, that the will 
should operate upon his personal property in England, and it 
was executed in direct reference to the forms of the English 
law. The decision was in favour of the validity of the will, 
but the decree was afterwards reversed by the court of 
delegates. 

Sir John Nicholl, the judge of the prerogative court, sus- 
tained the will in conformity with the manifest intention; but 
the court of appeal were of opinion that it was a case of intes- 
tacy, because the law of the domicil which prescribed the so- 
lemnities of the testamentary act and the evidence of the will, 
were not complied with. This decision was undoubtedly cor- 
rect, for if there was an intestacy in the place of the domicil, the 
persons who would take by distribution acquired a title to 
the property in England. The law of the domicil was pro- 
perly regarded in this case, and there was no question respect- 
ing the intention, for there was no valid testamentary act 
which was entitled to probate. 

If these cases are followed by the supreme court of the 
United States, the glaring inconsistency of the rule in question 
is manifest. For some purposes—to determine the validity 
and operation of the will—the law of the domicil will govern, 


’ Stanley v. Bernes, 3 Hagg. Rep. 373. 
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whilst to determine the interpretation, and to ascertain the 
meaning of the testator, the law of the place where the pro- 
perty is situated is regarded. 

The construction of testamentary dispositions is to be made 
according to the yus gentium—the general law of nations— 
but how is it possible to determine the effect of limitations, 
such as we have considered, by any uniform rule? 

As the law is at present declared in the state of New York, 
the same rule is applied to limitations of real and personal 
property. Ifa testator in England devises real and personal 
property to one generally, and if he shall die without issue to 
another, an estate tail may be created in the realty, whilst an 
absolute interest is created in the personalty, simply because 
the limitation, though receiving the same construction in its 
application to each species of property, cannot create an 
inheritable interest in personal property. But in the state of 
New York, such a limitation would operate as an executory 
devise of both kinds of property; an estate for life would be 
created in the personalty, and a fee simple conditional in the 
real estate, and the limitation over would have the same 
effect in respect to the real and personal estate. 

If an Englishman whose domicil of origin was in England, 
but whose domicil of residence is in New York, dies in New 
York, having real and personal estate in England and per- 
sonal estate in the state of New York, which he has thus 
devised after a failure of issue, the English courts will con- 
strue the will as in Stanley v. Bernes, by the law of the 
domicil. The tribunals of the state of New York, according 
to the principles by which they profess to be governed, must 
determine the intention of the limitations by the local law; 
they must adopt the common law mode of interpretation in 
relation to that part of the real estate which is in England, 
and the construction adopted in the state of New York must 
apply to devises of land within the state. 

Whilst the real property of the testator is thus controlled by 
the law of the situs, the disposition of the personal property 
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must be governed by the law of the domicil. The testator 
was domiciled in the state of New York, the personalty in 
England, therefore, must be subjected to the construction 
adopted in New York, which gives effect to an executory 
devise in that kind of property, though an estate tail is created 
in the realty. Ifthe domicil of the testator had been in Eng- 
land, the real estate in the respective jurisdictions would have 
been subjected to the law of the situs, but the personal property 
would have followed the law of the domicil. The personalty, 
therefore, in the state of New York, would receive the same 
disposition as in England, and the first taker, notwithstanding 
the rule which prevails in that state, would have an absolute 
interest. Infinite confusion is the result of these entangled 
constructions. The testator has but one intention, and his 
intent dees not vary with localities. By construing the limita- 
tions according to rules which vary with the location of the 
property, the intent must in part, at least, be defeated. The 
distribution of the property is made with the intent that the 
design of the testator shall be fully carried out. The testator 
gives a certain estate to some of the objects of his bounty, and 
the remainder it is his intention to distribute to others. If 
instead of construing the limitations as made, with a uniform 
and consistent intent, that intent is made to fluctuate with 
the local situation of the property, the general design of the 
testator is inevitably defeated. The frame of the distribution 
is destroyed, and inextricable confusion is the consequence. 
It is to be observed, that in the cases supposed there is, in 
truth, no conflict of existing laws. The conflict relates to the 
construction of the law. Of two modes of interpretation, only 
one can furnish the true rule. The testator whose property 
is in different jurisdictions, where different constructions are 
made of the same limitations, disposes of his property, not in 
contemplation of the application of several rules of con- 
struction, but in the faith that his intention will be carried 
into effect, according to the manifest principles of common 
sense, as the foundation of the rules of law. He has a con- 
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sistent purpose, and if that purpose is broken by inconsistent 
rules, the testamentary disposition is defeated. Other interests 
than those which he contemplated are created, and in many 
instances, bequests of personal property are entirely frus- 
trated. An Englishman whose domicil is in the state of 
New York, and who has real and personal estate in that 
state and in his native country, when he devises his property 
of every description, in terms applicable to the entire mass of 
his property, certainly has the same intention in reference to 
the ultimate limitations of his real estate in each country, 
and the disposition of his personal property wherever found. 
If he intends to create an estate tail in his lands in England, 
his intention in the case supposed was to create an absolute 
interest in his personalty; but if the law of the si¢us is applied 
to the devise of the real estate, and the law of the domicil to 
the bequest of the personalty, his intention is not carried into 
effect throughout, for the law of the domicil construes such a 
limitation of the personal property as creating a life interest 
merely. Such would be the consequence if there was an actual 
conflict between acknowledged and existing laws, but the 
conflict is in the interpretation merely. 

The English courts, though they might recognise the law of 
the domicil, would not consider themselves bound by a false 
construction of it. The question would not be, what rules 
of interpretation were adopted in the foreign tribunal, but 
whether the system of law was variant from the principles of 
the common law. The tribunals of the state of New York have 
adopted a false rule of interpretation, which produces absurd 
and incongruous results, though supposed to be in conformity 
with the principles of the common law. The English courts 
governing themselves by the true principles of the common 
law, in the interpretation of the devise, would construe it 
according to the real intention of the testator, disregarding 
the erroneous constructions of the foreign tribunal. So, the 
New York courts, having founded their rule of interpretation 
upon peculiar views of the general principles of law, must 
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abide by their own rules of construction, in preference to 
those of other tribunals, which recognising the same maxims 
of law apply them differently. 

The inconveniences attending the application of the rule of 
the supreme court of the United States, recognising a peculiar 
mode of interpretation as a local law, are thus greatly aggra- 
vated. The law of the domicil will be disregarded, except per- 
haps when it has operated in rem and as a transfer of pro- 
perty, and the only rule by which the interpretation of devises 
will.be determined must be the law of the siéwus. 

If a testator has real and personal property in different 
countries, and limits the whole, in the terms of the will, which 
was the subject of controversy in Jackson v. Chew, different 
estates will be created in the realty, and different interests in 
the personalty—estates and interests as opposite as if they 
had been created by distinct limitations. 

But in practice, the mischiefs of the rule will be experienced 
more particularly, in the conflicting principles of interpre- 
tation in the different state courts, when the testator owns 
lands in the different states, and in his will contemplates a 
settlement of all his property wherever situated. 

The rule of interpretation adopted in the state of New 
York, does not merely vest a different interest; it creates an 
estate in another person, than would be entitled by the same 
limitation, in one of the states where the strict principles of 
the common law prevail. 

In Massachusetts, when an estate is given to a man, and if 
he shall die without issue, then to another person, such a 
limitation in general gives an estate tail to the first taker; but 
as the tenant in tail can alienate his interest, and convey an 
absolute estate in fee simple, he has an estate equivalent to 
that of a tenant in fee. In the state of New York, by sucha 
limitation, the first taker has indeed a fee, but it is a fee simple 
estate, determinable on the contingency of his dying without 
issue living at the time of his death. He cannot therefore 
convey an absolute interest, and the estate thus created is 
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much less valuable in New York than in Massachusetts. If 
a testator has a farm extending into each state, and thus limits 
his estate after a failure of issue, subjecting the devisees to 
various burdens, legacies, and conditions, in consequence of 
their enjoyment of the property, his general intention in the 
frame of his will must be inevitably disturbed, because, 
although he may contemplate either an absolute or a contin- 
gent estate in the first taker, he intends that he shall take 
the same interest throughout, which is impossible: he intends 
also to vest the entire estate in the same person, but on the 
happening of the contingency of a dying without. issue, this 
part of his intention must fail. The burdensand the legacies 
to which he might have intended to subject an absolute estate, 
or what is equivalent to such an estate, would render a lesser 
interest of no value. When, therelore, the interest of the first 
taker is construed an estate for life, or a fee simple con- 
ditional, the intention is often defeated, because the burdens 
are thus imposed upon a partial interest. 

But the adoption of the New York rule of interpretation, by 
the supreme court of the United States, seems to have been 
founded upon a false view of the duties of that court. It was 
not a case for the exercise of comity. If the rule of con- 
struction, which universally prevails where the common law 
system is recognised, except in the state of New York, is cor- 
rect, then the party to whom the estate was limited over, on 
the failure of issue of the first taker, acquired an indefeasible 
interest, and the United States courts, when they obtained 
jurisdiction over the subject-matter of the devise, were bound 
to sustain the rights of the parties according to a just inter- 
pretation of the will. The rule of comity is applied in cases 
of a very different character. Ifthe question had been, the 
true intent and meaning of the will under which the different 
interests vested, in Jackson v. Chew, without reference to the 
situation of the property, the court must have decided accord- 
ing to the true principles of the common law; but they had 
jurisdiction over the estate as well as of the persons to whom 
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the estate was limited, and the state courts acknowledge the 
same principles of law as the supreme court of the United 
States. If the inferior tribunal had erred in their application 
of the law, the high tribunal which had concurrent jurisdiction 
over the subject of controversy was bound to correct the error, 
and to administer the law according to its true principles. 
Comity is exercised in cases where the rights of parties de- 
pend upon principles applicable in a foreign jurisdiction— 
where the system of law is different; but even in such cases 
an inquiry will be made as to the true construction of the 
foreign law, so that if the principles of a foreign and local law 
are adopted, they may not be mistaken. The comity of the 
supreme court in the case in question can be regarded only as 
indulgence to error, when it was their duty to have established 
the true principle. 

The court appear to have entirely overlooked the true and 
yet most obvious doctrine on this subject, in their anxiety to 
avoid collision with the state tribunals. It is stated by Mr. 
justice Story! with great clearness. What he says in regard 
to contracts is equally applicable to conveyances of real 
property. A person may contract in one country and be 
domiciled in another, and the property which is the subject 
of the contract may be situated in a third. In each of these 
countries the laws may be different or opposite. The author 
cited by Mr. justice Story, although they state the rule vari- 
ously as to the law which shall govern the contract, do not 
substantially differ. They all agree that the law of the place 
where the contract is entered into shall govern, as to what 
concerns its solemnities or formalities, in every thing which 
forms the obligation of the contract or its interpretation, as 
whom it binds and to what extent. The law of the situation 
is to govern, when certain forms for the disposition of property 
are specially required by the law. These rules are all founded 
upon the presumed intention, where the law permits that to 
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prevail, without regard to forms. When forms are prescribed 
by municipal regulations for contracts or conveyances, they 
cannot be dispensed with; otherwise the intention of parties 
must govern, and regard is had to the law of the place where 
the contract is made, only to determine that intention. For 
the same reason, if a contract is written in a peculiar dialect, 
the true construction of the language of the country will be 
sought for, and evidence of the custom and usages of the 
place of contract admitted. When the words of the contract 
are free from ambiguity, there will be no question respecting 
the intention, but when the meaning of the words is doubt- 
ful, certain principles of interpretation must determine the 
intent, and the law of the place where the contract is made 
must be referred to. This the parties must ordinarily have 
had in contemplation, and not the law of the place where 
the subject of the contract exists, unless that law prescribes 
peculiar forms, 

In all cases, where the meaning and effect of a contract is 
governed by the law of a foreign country, that law must be 
shown, and the courts which have jurisdiction of the person or 
the property in question will yield only to the foreign law, 
according to its true interpretation. Ifthe true principle of law 
have been mistaken by the foreign tribunals, their decisions 
will not be obligatory. If the doctrines of the common law 
ought to have furnished the rule of decision, and if its prin- 
ciples are misinterpreted or perverted, the erroneous opinion 
will be disregarded, and the just principle adopted. 

When the laws of a foreign country are peculiar, the courts 
of that country must indeed be preswmed to have expounded 
those laws correctly; but no absolute deference will be ex- 
tended by the courts of one country to those of another, when 
a common system prevails in each country. But when a 
peculiar system prevails in the country where a conveyance 
is to have effect, the laws of that country will control the 
intention of the parties, and the construction of the law will 
be determined by the decisions of the courts by which it is 
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administered. If a conveyance is made of land in New York, 
where the principles of the common law prevail, by a party 
resident in England, the courts of that country must interpret 
the law according to its true standard, without deferring to 
mistaken precedents of the local tribunals; but if land is con- 
veyed in France, the conveyance will be construed in refer- 
ence to the system of law there prevailing, of which the 
courts of that country will be regarded as the true expositors. 

If it is assumed that the common law system prevailed in the 
state of New York, all courts which had jurisdiction in that 
state, in expounding wills, were bound to adopt the true com- 
mon law mode of interpretation. Before the case of Fosdick 
v. Cornell, and other cases which followed that precedent, if 
the subject of devise in a similar case had come within the 
cognizance of the supreme court of the United States, that 
court would have followed the true rule of interpretation, and 
must have decided that the estate of the first taker was an 
estate tail. The subsequent decision of the New York courts 
imposed no duty on other tribunals to adopt their peculiar 
doctrines. Such might have been the case, if the subject had 
been peculiarly within the cognizance of the state courts, but 
questions of interpretation are not of this character. When 
the decisions of the state courts operated to transfer property, 
they were to be regarded as decisive, in all cases where the 
question might incidentally arise, whether those decisions 
were founded on correct principles or not. But in all other 
cases, the United States courts, having concurrent jurisdiction, 
were bound to carry into effect, according to their just inter- 
pretation, contracts and conveyances, 
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ART. III.—COMPOUND INTEREST. 


«1b hoc usuram exige, quem non sit crimen occidere. It is 
thus St Ambrosius accounted for the divine permission granted 
to the Jews to take usury of strangers. Calvin first broached 
the doctrine, that the prohibition against usury contained in 
the Old Testament was limited in its spirit, under the Christian 
dispensation, to loans made to the poor in aid of their neces- 
sities, It was reserved to a later day of the church and the 
world, to admit the belief that the edict of the Jewish legislato1 
was a rule of merely local and temporary policy, and that a 
reasonable compensation for the loan of money was no more 
inconsistent with the charity taught by the Christian religion, 
than rent or hire for the use of lands or movables. 

The student, who would see an ingenious and laboured 
apology for the prohibition of interest, would do well to con- 
sult Pothier.1 The shifts resorted to, by distinctions without 
differences, to accommodate the doctrine to the actual neces- 
sities of society, are amusing if not instructive. The two 
exceptions in which interest was allowed, of lucrum cessans, 
and damnum emergens—that is, where the creditor by reason 
of the loan, ceased to gain money which he would otherwise 
have made, or incurred loss which he else would have 
avoided—are broad enough in the present active state of 
capital to cover the whole ground, and make the prohibition 
entirely nugatory. 

The progress of opinion and legislation upon this subject 
presents a history amply repaying the study of the curious. 
It cannot of course be attempted here. In England as in all 
other Roman catholic countries, interest was originally unlaw- 
ful. At least this is the more probable opinion. It was ex- 
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pressly condemned and prohibited by the statutes 3 Hen. VII. 
and 11 Hen. VII. The only traces of the subject which we 
have, prior to this reign, are of some early laws and proceed- 
ings, which seem to have been engines of state policy to fill the 
coffers of the monarch—for usury, in the times of the con- 
queror, was a crime not punished temporally in the life of the 
offender, but upon an inquisition post mortem, by the forfeiture 
of all his goods to the king and his lands to the feudal lord. 
We know generally, in the reigns of the early English mon- 
archs, how much extortion was practised upon the Jews, to 
whom as a business the taking of usury was confined, under 
colour of prosecutions for this supposed crime. There may 
therefore, be more foundation than is generally supposed, in 
the assertion of lord Hale,? that Jewish usury, being £40 per 
cent. and more, was prohibited at common law, but no other ; 
and he has this singular fact in his favour, that the earliest 
statute permitting it,s uses a language which implies that 
interest at a greater rate than that then specified had been 
before lawful. Long after, even so late as the reign of James 
I., Mr. Noy (afterwards attorney-general), thought that the 
guilt of taking another’s money in the shape of usury was 
equal to the guilt of taking another’s life, and in a solemn 
argument gravely asserted, that “according to an ancient 
book in the exchequer, called ‘ Magister et Tilburiensis,’ 
usurers are well ranked among murderers.’*4 The statute of 
5 and 6 of Edward VI. c. 20, after premising that divers per- 
sons, blinded with inordinate love of themselves, had mis- 
taken the statute of Henry VIII. as a maintenance and 
allowance of usury, and that “usury is by the word of God 
utterly prohibited as a vice most odious and detestable,’’ pro- 
ceeded to make all interest for money illegal. The statute of 
13 Elizabeth, c. 8, which repealed the statute of Edward, 
and revived that of Hen. VIIL., still acknowledges that “all 


' 1 Reeve’s Hist. 119, * Anon. Hardr. 420. 
3 37 Hen. VIII. c. 9. * Comyn on Usury 3; 2 Rol. Rep, 240. 
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usury, being forbidden by the law of God, is sin, and detest- 
able.” And so also the statute of 25 Jac. I. c. 17, after 
reducing the legal rate, declared, that ¢ha¢ law should not be 
construed to allow the practice of usury in point of religion 
or conscience, which was added, it is said, for the satisfaction 
of the bishops.' 

In Athens, the most enlightened state of antiquity, interest 
was not only permitted, but permitted without limit or restric- 
tion.2 The law of the twelve tables fixed the rate at 12 
per cent. During the early contests in Rome between debtors 
and creditors, all interest for a short period was declared 
unlawful. It was revived, however, and during the empire 
many and varying regulations were made upon the subject. 
These regulations were of course more or less coloured by the 
prevailing doctrines of the church. 

It is therefore by no means surprising, that both the civil law 
and the law of England have concurred in the condemnation of 
compound interest, even after simple interest at a limited rate 
had been permitted. But after this brief survey, it is hard to 
see how this historical fact ought to inspire us with much res- 
pect for “the refusal of compound interest in ordinary cases, 
between debtor and creditor.’” 

We propose a brief examination of this subject of compound 
interest, and the questions to which attention will be princi- 
pally directed are: 1. Whether at the time of the original 
loan, the parties may lawfully stipulate for compound interest? 
2. Whether in the absence of any express contract, interest 
stipulated to be paid at certain times shall carry interest ? 

There is a distinction, and as will be seen not an unim- 
portant one, between interest upon interest and that which is 
properly speaking compound interest. A provision for rests 
at stated periods, by which all interest, whether upon the 
principal or upon the interest previously accrued, shall become 
principal and bear interest, constitutes compound interest. 

& 
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Interest upon interest, however, is where the interest upon the 
interest does not itself also bear interest. 

In regard to the authorities upon this subject, the books are 
full of confusion and contradiction. They may be stated, how- 
ever, to stand about thus. 

In England it may be considered as settled, that in general . 
an agreement made at the time of the original loan, that the 
interest due and unpaid shall bear interest, will not be en- 
forced. Lord Thurlow’s opinion would seem to confine 
this rule to the case of mortgages, and there is one case in 
chancery decided in 1792, during the period that lord chief 
baron Eyre, Mr. justice Ashhurst, and Mr. justice Wilson 
held the great seal in commission, which undoubtedly recog- 
nises such a distinection.s Yet lord Eldon afterwards as- 
sumed it as a clear general proposition, that there cannot be 
an agreement for compound interest a priori;4 and chancellor 
Kent, in an opinion in which he ably reviews most of the 
authorities, though it is not a little remarkable that he takes 
no notice of the case of Morgan v. Mather, considers the 
cases and language of the books to be clear in acknowledging 
this rule. There is, however, one admitted exception in the 
case of merchants’ and bankers’ accounts rendered from time 
to time, and the balance of principal and interest carried into 
anew account, and this course of dealing acquiesced in.’ It 
is difficult to determine upon what grounds this exception 
rests. They are variously stated. Lord Thurlow puts it 
upon the only ground which is entirely reasonable and satis- 


* Lord Ossulston v. Lord Yarmouth, 2 Salk. 449; Broadway »v. Morecraft, 
Mosely 247; Case of sir Thomas Meers; Cas. Temp. Talbot 46; Chambers ». 
Goldwin, 9 Ves. 271. 

* Ex parte Champion, 3 Bro. Ch. Cas, 436; Waring v. Cunliffe, 1 Ves. jr. 99. 

® Morgan v. Mather, 2 Ves. jr. 16. 

* Ez parte Bevan, 9 Ves. 223, 

* Ex parte Champion, 3 Bro. Ch. Cas, 436; Ex parte Bevan, 9 Ves. 223; 
Bruce v. Hunter, 3 Camp. 466; Caliot », Walker, 2 Anstr. 495; Lord Clancarty 
v. Latouche, 1 Ball & Beat. 429. 
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factory, that “the settling accounts in that way is evidence 
of an original contract:’’ but that ground is plainly inconsistent 
with the general rule. Lord Manners says, that “an agree- 
ment at the end of every year, that the interest then due 
should become principal and carry interest,” is to be pre- 
sumed? Lord Eldon’s ground is the most subtle and refined. 
He says, that “there is no agreement to lend the money, but 
they stipulate for mutual transactions, each making advances; 
and that if, at the end of six months, the balance is with A., 
he will lend to B., and vice versa.’ ‘This reason of lord 
Eldon is liable to the same objection as that of lord Thurlow, 
of inconsistency with the general rule, for what is it in 
effect but the presumption of an original agreement, indi- 
rectly and evasively to take interest upon interest. 

The second question, whether without an express agree- 
ment, interest stipulated to be paid at certain periods shall 
carry interest, is in like manner to be answered in the nega- 
tive, from the English books. For although in Howard v. 
Harris,‘ interest on interest was allowed, where there was a 
covenant to pay it half-yearly in the mortgage, and lord 
keeper North is stated to have been clearly of opinion, that as 
to so much interest as was reserved in the body of the deed, that 
should be reckoned principal; for it being ascertained by the 
deed, an action of debt would lie for it, and therefore it was 
reasonable that there should be damages given for the non- 
payment of that money; yet this case was overruled in 
effect, very shortly after its decision, by the master of the 
rolls, in Proctor ». Cowper,’ and has ever since been con- 
sidered as of no authority.° 


? Ex parte Champion, 3 Bro. Ch. Cas. 436. 

* Lord Clancarty v. Latouche, 1 Ball & Beat. 429. 

* Ex parte Brown, 9 Ves. 223. 42 Cha. Cas. 147, 194; 1 Ventris 364. 

* Prec. in Ch. 116. 

* Note by Coventry to Powell on Mortgages, 917; 4 Madd. Ch. Rep. 64, note. 
Mr. Maddock says, speaking of the case of Howard v. Harris, “ it is singular 
that so equitable a decision should not have been followed. It consulted the 








COMPOUND INTEREST, 59 





Passing to the United States, we find that in Massachu- 
setts it has been decided, that upon a note payable in eight 
years, with interest payable annually, an action lies for the 
interest before the principal is payable, and in such action 
interest is allowed upon each year’s interest unpaid.1. How- 
ever, this has been subsequently limited to the particular 
case of an action for the interest separate from the principal 
—for it has been held, that upon a note payable in a certain 
number of years, with interest- annually, judgment can be 
recovered only for simple interest on the principal sum, The 
plaintiff might have brought his action for the interest at the 
expiration of each year, and by neglecting this, he may be 
considered as waiving his claim to compound interest.? 

In New Hampshire it has been decided, that where a note 
is given for a certain sum “ with interest annually,’’ it means 





that interest is to be paid annually on the principal sum alone. 
But in an action on the note, the plaintiff is entitled to 
interest on the annual interest, by way of damages for its 
detention and use, from the time it becomes payable till 
judgment. 

In New York the English rule is fully adopted, and inte- 
rest upon interest or compound interest is never allowed, 
unless in special cases, as where there is a settlement of ac- 
counts between the parties after interest has become due, or 
there has been an agreement for that purpose subsequent to 
the original contract, or a master’s report computing the 
amount of principal and interest has been confirmed. Com- 
pound interest is not allowed, unless on a special agreement 


interest of all parties ; of the mortgagor, by preventing proceedings against him 
when an arrear of interest became due, and the mortgagee, by giving him that 
advantage which he might have made of his interest money, if it had been 
duly paid.” 

’ Greenleaf v. Kellogg, 2 Mass. 568. 

* Hastings v. Wiswall, 8 Mass. 455. § Pierce v. Rowe, 1 N. Hamp. 179. 

* The State of Connecticut v. Jackson, 1 Johns. Ch. Rep. 13; Mowry v. Bishop, 
5 Paige 198, 
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after the lawful interest has become due, and even then the 
agreement to be valid must be prospective in its operation, 
as that the interest then due and payable shall carry interest 
thereafter. An agreement made at the time of the original 
contract or loan, that interest shall begin and run upon the 
lawful interest, from the period stipulated for its payment, 
is not valid. 

In New Jersey, the court of chancery will not allow inte- 
rest to carry interest, unless after the interest has become due 
there is an agreement that the interest shall carry interest, 
and this agreement must be prospective and not retro- 
spective.? 

In Pennsylvania, it was decided by a circuit court com- 
posed of two of the judges of the supreme court, in 1805, 
that where a bond was given conditioned for the payment of 
a sum of money in seven years, and the interest thereon 
yearly and every year, and an agreement endorsed thereon 
by the obligor, that if any part of the interest should remain 
unpaid for the space of three months, to allow the obligor 
lawful interest for the same, from the end of three months until 
paid, such agreement may be enforced, and a recovery was 
had accordingly.’ There is no subsequent case expressly recog- 
nising this decision as law, but the general expressions of 
judge Washington, in the circuit court of the United States 
for the eastern district of Pennsylvania, in Barclay v. Ken- 
nedy,‘ are strongly confirmatory of it. He says: “ Although 
interest cannot as such bear interest, there can be no doubt 
but that the creditor and debtor may agree to give it that 
capacity, either at the time the contract is made or after 
it has become due. Whenever the creditor has a right to 
demand it, he may waive that right, and lend it to the debtor 


* Van Benschooten v. Lawson, 6 Johns. Ch. Rep. 313. 

* M.S. Opinion of chancellor Williamson, 1 Halsted’s Digest 552. 
3 Pawling’s Exrs. v. Pawling’s Admrs., 4 Yeates 220. 

* 3 Wash. C. C. Rep. 350; see Denniston et al. v. Imbrie, ib. 396. 
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as so much money due—and thus change its nature by con- 
tract into debt. In running accounts, the parties may agree 
at stated periods to settle their accounts, strike the balance — 
and convert the interest into principal.”? So it was subse- 
quently decided in the same court, under the presidency of 
judge Baldwin, that an account current received and not ob- 
jected to in a reasonable time becomes a settled account, 
bearing interest frem the time it is stated, and the balance is 
payable on demand. An account made up of principal and 
interest becomes one principal debt when settled, the aggre- 
gate balance bearing interest. Compound interest is not 
illegal, and may be recovered on an express promise er one 
implied by law, as a part of the contract 

Our second question, however, is answered in the nega- 
tive by the decision in Sparks v. Garrigues? in which it 
was held, that when the condition of a bond was for the 
payment of interest annually, and of the principal at a 
distant day, but with no agreement for interest upon inte- 
rest, interest could not be recovered upon the interest due 
and unpaid. 

it has, however, been held, under the provisions of an act 
of assembly, which declares that “lawful interest shall be 
allowed to the creditor for the sum or value he obtained judg- 
ment for, from the time the said judgment was obtained till 
the time of sale, or till satisfaction be made,’’ that where a 
judgment is revived by repeated writs of scire facias, the 
plaintiff has a right to charge interest on the aggregate 
amount of principal and interest due at the time of rendering 
judgment on each scire facias. And when a sum of money 
is set apart by will and charged upon land, the interest of 
which is to be paid annually to a legatee, it was decided, that 
if it be not punctually paid, the annuitant is entitled to re- 


* Bainbridge v. Wilcocks, Baldw. 536. * 1 Binn, 152. 
* Fries v. Watson, 5 S. & R. 220. 
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cover interest upon the annuity from the time it was payable. 
“For want of it,” said judge Kennedy, “it may be, that 
debts were contracted upon which the legatee had to pay 
interest. It was itself principal to her, so far as she had a 
claim to it; and therefore ought to have been punctually 
paid. And had it been so, she would have had the use of it, 
which we must presume would have been equal in value to 
the interest; but having lost the use of it, by reason of the 
delinquency of the owners of the land, who were bound to 
have paid it regularly as it fell due, it is but reasonable that 
interest should be allowed as a compensation for the loss so 
occasioned,”’ 

It is but fair to admit that the decision in Graham’s admr. 
v. Williams,? seems in its spirit contrary to these cases. That 
decision, however, simply was, that a practice by a store- 
keeper to balance his books at the end of each year, and 
charge interest on the balance of a running account, upon 
which there has been no settlement, is illegal. There was no 
account rendered—no knowledge of the debtor from which 
his acquiescence could be implied. Judge Rogers, however, 
seems to recognise the English equity cases, which relieve a 
debtor even from his agreement to pay compound interest, as 
unjust and oppressive. 

Without going more particularly through the cases it may 
be stated, that while in North Carolina and Ohio the English 
rule seems to have been rejected, in most of the other states 
of the Union it has been adopted and followed. 


* Addams v. Hefferman, 9 Watts 529. See also Knettle ». Crouse, 6 Watts 
123; Stewart v. Martin, 2 Watts 200. 

2168. & R. 257. 

* Kennon v. Dickens, 1 Taylor 231, 8 C.; Cam. & Nor. 357; Watkinson o, 
Root, Ohio Cond. Rep. 831, S. C.; 4 Hamm. 373; Fobes et al. v. Cantfield, Ohio 
Cond. Rep. 455, 8. C.; 3 Hamm. 17; Doe v. Warren, 1 Greenleaf 48; Wheelock 
v. Moulton et al, 13 Vermont 430; Darrel v. Eden, 3 Dessaus. 241; Lewis’ 
exrs. v. Bacon’s exrs., 3 Hen. & Munf. 89; Childers v. Dean et al., 4 Rand. 406; 
Breckenridge v. Brooks, 2 Marsh. 340; Rodes ». Blythe, 2 B. Monroe 336; 
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Such being the state of authorities upon these questions 
both in England and this country, it will not be presump- 
tuous to consider them as open to a free examination upon the 
grounds of principle and reason. 

All executory contracts between competent parties, and 
upon sufficient consideration, are valid obligations, unless their 
object be unlawful, impossible, vain, or immoral. Examine 
the contract to pay compound interest, and what law or what 
rule of morality or good policy does it infringe ? 

It very clearly is not against the statute of usury. Such 
has been the decision in many cases both in England and 
this country, and it may be considered as settled beyond pos- 
sibility of cavil or dispute, that the taking such interest does 
not subject the parties to the penalties, nor does it taint the 
contract in England or those states where usury has that 
effect. The statute 12 Anne, st. 2,c. 16, provides that “no 
person shall, upon any contract, take directly or indirectly for 
the loan of any moneys, wares, merchandize or other commo- 
dities whatsoever, above the value of £5 for the forbearance 
of £100, and so after that rate for a greater or lesser sum, or 


for a longer or shorter time.” It is clear that compound 


interest falls within these words, being nothing but a receipt 
of money for the forbearance of a sum due after the lawful rate. 
The first statute which permitted, limited the rate of interest 


Mar’s exr. v. Southwick, 2 Porter 351; Hyde v. Brown, 5 Louisiana Rep. 33. 
The Ohio court say in reference to an argument upon the subject, which will be 
adverted to before the article closes: “ This is claimed to be a rule of policy, 
and it is supposed that a contrary rule would tend to oppression, hard dealing, 
and other evils. We deem it unnecessary to inquire into the correctness of this 
policy, although the current opinions of modern political economists render it 
at least doubtful. Such a contract as the present is prohibited by no statute, 
and we see no reason why it should not be enforced.” Ohio Cond. Rep. 831, 

' Caliot v. Walker, 2 Anstr. 495; Le Grange v. Hamilton, 4 T. R. 613, 8. C.; 
2H. Bla. 144; 5 T. R. 367; Lord Elden, in Chambers ». Goldwin, 9 Ves. 271 ; 
Powell on Mortgages 918; note by Coventry; Ord on Usury 36; Eaton et al. 
v. Bell et al., 5 Barn. & Ald. 34,8. C.; Eng. Com. Law Rep, vii. 13; Camp », 
Bates, 11 Conn. 487; Kellogg v. Hickok, 1 Wend. 521. 
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in England to 10 per cent. St. 37 Hen. VIII. c. 9, declared, 
that “none shall sell his wares or merehandize to any, and 
within three months after buy the same again at a lesser 
price, knowing them to be the same wares, or buy any cor- 
rupt bargain of lands, money, or other things, or buy any 
mortgage of land, and take in gain for giving day of pay- 
ment more than aceording to the rate of £10 per cent. for 
one whole year.’’ To take in gain for giving a day of pay- 
ment according to the specified rate, is all that is done in the 
receipt of interest upon interest. 

It is said, however, fo tend ta usury, and though in itself 
neither unfair nor illegal, is therefore not to be enforced.t 
If these expressions were not taken from such high autho- 
rity, we would be disposed to characterize them not only as 
wanting in legal precision, but as absurd. How fending to 
usury, and yet not usury? Why not enforced, if neither 
illegal nor unfair? It is true that by compounding the interest 
at short intervals, a larger sum is obtained for one year than 
that prescribed by the statute.2 But suppose even the com- 
pounding to take place de die in diem, the lender still 
receives but interest affer the legal rate for a shorter time 


* Chambers v. Goldwin, 9 Ves. 271. Lord Eldon: “There is nothing unfair 
or perhaps illegal, in taking a covenant originally, that if interest is not paid at 
the end of the year, it shall be converted into principal. But this court will not 
permit that as tending to usury; though it is not usury.” 

# By sueh an agreement a higher interest may be obtained than 5 per cent. : 
for supposing the adding on of the interest takes place every quarter, instead of 
£5, the lender will have received at the end of the year, for the loan of £100, 
the sum of £5 1s. 10d. and a fraction, and by increasing the pauses and peri- 
odical calculations, the interest would be somewhat increased. But the highest 
interest to be obtained by this method of reserving interest at 5 per cent. pay- 
able at the shortest intervals, is somewhat less than £5 2s. 69d. per cent. per 
annum. By adding on the interest at the end of the year, and so continuing to 
convert the growing interest on the annual principal and interest into principal, 
a sum will double itself in little more than fourteen years, which it would not 
otherwise do in less than twenty.” Comyn on Usury, 151, note. At the rate 
ef 6 per cent., compounding the interest annually, will double the principal im 
about 11 years 329 days, At the rate of 7 per cent., in 10 years 92 days, 
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than one year, and the debtor can prevent the whole from 
exceeding that sum for the year by punctual payment. Here 
indeed is the all-important and distinguishing feature of the 
case. If you take from the debtor this power either directly 
or indirectly, you doubtless change the whole character of 
the transaction, and taint it with usury. With this power in 
the possession of the debtor, compound interest neither is 
usury nor does it tend to usury. 

It is strange that this objection should not have occurred in 
a case in which, undoubtedly, there w: :ld have been some 
plausibility for its application. We allade to the receipt of 
interest in advance, which has been recognised as neither 
usurious nor objectionable as tending to usury.! 

It is true that many of these cases are put upon the ground 
of a long established usage among merchants and bankers in 
the discount of negotiable instruments, but can any usage 
repeal the positive prohibition of a statute? The only true 
foundation upon which these cases can consistently stand, is 
that the rate for the time is no more than the legal one, and 
the statute does not prevent its receipt by the debtor before 
the period of forbearance agreed upon has elapsed. Now 
assuming that the lender employs his capital, it is clear that 
interest upon the whole interest for the year is greater than 
the sum would be even compounding it de die in diem2 


' The early English cases condemn it, but it is recognised by the later ones 
on the ground of mercantile usage. 2 Cro. 26; Mosely 644; Strange 1243; 1 
Bul. 17; Floyer v. Edwards, Cowp. 114; Lloyd v. Williams, 2 Sir Wm. Bla. 
792; 1 Bos. & Pul. 144; 2 T. R. 52; 1 Camp. N. P. Rep. 177; 2 id. 33; 
Manhattan Bank v. Osgood, 15 Johns. 162; N. York Fireman’s Ins. Co. v. Ely, 
2 Cowen 678; Bank of Utica v. Wager. id. 712; Maine Bank ». Butts, 9 Mass. 
49; Lyman »v. Morse, 1 Pick. 295; Heckner », The Bank of the U. S., 8 Wheat. 
338; Thornton »v. The Bank of Washington, 3 Peters 40; Stribbling v. The 
Bank of the Valley, 5 Rand, 132. 

* Upon $100 at 6 per cent., compounded every 3 months, the amount receiv- 
able over and above the original principal would be $6 13, or thereabouts. 
Upon the same sum, the interest on the interest received in advance every 3 
months would be about $6 22. 

6* 
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Nor does such a decision of our questions as that for 
which we are contending offend any general principle or 
recognised rule of good policy. Indeed if the courts of this 
country, in that respect perhaps being in advance of those of 
the mother country, have not yet actually reached, they 
have at least approximated very near to this as a broad prin- 
ciple upon the subject of interest, that wherever an ascer- 
tained sum is to be paid at an ascertained time, it bears inte- 
rest from the time of payment.1 Thus in an action of debt 
or covenant for rent, which is strictly analogous to the case 
of interest, both being nothing more than a stipulated com- 
pensation for the use of property, though of a different kind, 
the better opinion in the United States undoubtedly is, that 
interest is recoverable.2 As to the law of England upon the 
subject of interest, it has been well remarked, that it would 
fortunately be a very difficult matter to fix upon another point 
of English law besides interest, in which the authorities are 
so little in harmony with each other.’ Still in England the 
courts have long struggled in order to attain justice, by 
giving interest or sanctioning it when given by a jury in the 
shape of damages, wherever they are not absolutely bound 
by established precedents. Lord Mansfield, with that libe- 
rality and sense of equity which distinguished his judicial 
career, laid down the true rule applicable to all cases not 
before expressly decided, and that rule has been generally 
adhered to. “Where money is made payable by an agree- 
ment between parties, and a time given for the payment 
of it, this is a contract to pay the money aé the given time, 


State v. Blount, 1 Hayw. 4; Hunt v. Jacks, id. 173; Cartmill v. Brown, 1 
Marsh. 577; Williams v. Sherman, 7 Wend. 109; Crawford v. Willing, 4 Dall. 
289 ; Pawling’s exrs. v. Pawling’s admrs., 4 Yeates 226 ; Obermeyer v. Nicholls, 
6 Binn. 162. 

® Clark v. Barlow, 4 Johns. 183; Obermeyer v. Nicholls, 6 Binn, 159; Den. 
nison v. Lee, 6 Gill & Johns. 383; 4 M’Cord 59. 

* 1 Campb. 53, note. 
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and to pay interest for it from the given day, in case of 
failure of payment at that day.’”! 

But compound interest is not only not contrary to any 
general principle or rule of policy, it is eminently just and 
reasonable, and has been repeatedly recognised as such. 
Where the debtor knows the amount and the time of pay- 
ment is equally certain, why should he enjoy the advantage, 
whether by actual profit or credit, of the possession of that 
which rightfully belongs to another? Why should it be 
right, as all the books and cases admit it to be, to agree to pay 
and receive interest upon the interest after it has accrued, 
and not be right to make provision beforehand for the event of 
the failure of payment, when the distance of the creditor from 
the debtor and a hundred other circumstances, may render it 
inconvenient and expensive to come to an agreement on the 
day the interest is due and payable ? 

What are the decisions, that the assignee of a mortgage, 
when the mortgagor has joined in the assignment, shall be 
entitled to interest upon the whole amount which he has 
paid, principal and interest :? that a master’s report computing 
interest makes that interest principal, and to carry interest 
from the date of the confirmation * that a trustee, if he con- 
vert the trust moneys to his own use, or employ them in his 
business or trade, is chargeable with compound interest + 


' Robinson v. Bland, 2 Burr. 1086; Calton v. Bragg, 15 East 226; Mount- 
ford v. Willes, 2 Bos, & Pul. 337. See a very able opinion of senator Spencer, of 
the court of errors of the state of New York, in review of the whole subject. 
Renssellaer Glass Factory v. Reid, 5 Cowen 587. 

2 Smith v. Pemberton, 1 Ch. Cas. 67; Ibid. 258, S. C.; 2 Freem. 184; 1 
Vern. 169; Gladman v, Henchman, 2 Vern. 135; Powell on Mortg. 903. 

® Bacon v.Clark, 1 P. Wms. 478, S. C.; Pree. in Chanc. 500; 2 Eq. Cas. Abr. 
530 ; Crean v. Hunter, 2 Ves. jr. 159; Greenley v. Howe, Powell on Mortg. 933, 
note. 

* Newton v. Bennet, 1 Bro. Ch. Cas. 359; Foster v. Foster, 2 Bro. Ch. Cas. 
616; Raphael v. Boehm, 11 Ves. 92; Dornford v. Dornford, 12 Ves, 127 ; Schief- 
felin v, Stewart et al., 1 Johns. Ch. Rep. 618; Evertson v. Tappan, 5 Johns, Ch. 
Rep. 517. 











68 COMPOUND INTEREST. 





that a partner, who draws out money from copartnership 
funds, is chargeable with compound interest, where it appears 
that he has traded or speculated with the money, and refused 
on being called on for the purpose, to disclose the profits :! 
what are these cases but recognitions of the general equity 
of our positions ? 

When in Howard v. Harris? it was urged upon lord 
keeper North, that if the position in question were to be 
established for a rule, every scrivener would reserve all his 
interest half-yearly, from time to time, as long as the money 
should be continued out upon the security, which would be 
to change the law and practice of the court, and make all 
mortgagors pay interest upon interest, the lord keeper said, 
“that he saw no inconvenience that would ensue; it would 
serve only to quicken men to pay their just debts.’”’ Lord 
Thurlow, afier remarking that compound interest was admit- 
ted in all cases where accounts had been settled with annual 
rests and acquiesced in, except in the case of a mortgage, and 
that exception stood only upon authority, says, “I see no 
reason why interest on interest should not be allowed in 
that case, but that it is inconsistent with the rule of jurisdic- 
tion.”3 And again in Waring v. Cunliffe: “ My opinion is 
in favour of interest upon interest, because I do not see 
any reason, if a man does not pay interest when he ought, 
why he should not pay interest for that also. But I have 
found the court in the constant habit of thinking the con- 
trary, and I must overturn all the proceedings of the court if 
I give it.” Speaking of the compounding of interest, where 
several successive judgments were obtained upon writs of 
scire facias, c. j. Tilghman says: “This is the principle 
contended for by the plaintiff. Nor is there anything against 
equity in it. The payment of interest is occasioned by the 


- 


' Stoughton v. Lynch, 3 Johns. Ch. Rep. 209. 
* 2 Cha. Cas. 147, 194; 1 Ventris 364. 

* Ex parte Champion, 3 Bro. Ch. Cas, 436. 

* 1 Ves, jr. 99. 
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default of the defendant. It is equitable, that he should pay 
interest on the whole sum detained from the plaintiff.”1 “As 
‘a case of conscience,” says judge Yeates of Pennsylvania, 
“it racks the mind with no difficulties or doubts. By the 
original obligation, the creditor was entitled to the payment of 
his annual interest by a solemn compact: he had the same 
right to demand that sum every succeeding year, as he had to 
demand his principal at the end of five years: the non-pay- 
ment of it was injurious to him, but advantageous to his 
debtor. No one therefore can refuse his concurrence in the 
sentiment of lord chancellor Thurlow, that ‘there is no 
reason, if a man does not pay interest when he ought, why he 
should not pay interest for that also.’ ’’ “If simple interest,” 
says judge Smith,’ “be but a reasonable compensation for 
the delay of payment, for a great number of years it is not a 
reasonable compensation; because by such delay for less 
than twenty-six years, the obligee loses a sum equal to his 
whole principal.” “The balance due,’’ says judge Baldwin,‘ 
“is the capital of the creditor, which he leaves in the debtor’s 
hands on paying interest; if it is not recoverable, his capital 
consists in a dry barren balance, while his debtor uses it to a 
profit.”’ 

If it be reasonable and just as between debtor and creditor, 
it is not less advantageous to the community at large. It en- 
courages the active employment of capital and the accumu- 
lation of wealth. The debtor who knows that he is constantly 
paying interest on the money in his possession, will be more 
anxious to turn it to a profit than if the loss resulting from 
its lying idle was not entirely his, but shared with another. 
The creditor will more freely assist enterprize and industry by 
the loan of his capital, when the law holds an impartial 
scale between him and his debtor. It is a mistaken policy 
that leans to the side of the debtor. Misfortune has its claims, 


' 5 Serg. & R. 222. * 4 Yeates Rep. 221. ® Id, 228, 
* Baldw. 541. 
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and the law ought to recognise them, But in its general 
administration it applies to the case of the prosperous as well 
as the unfortunate debtor, and the welfare of society cannot 
be promoted by any provisions calculated to discourage the 
punctual discharge of obligations and equal justice to all. 

Chancellor Kent has attempted a laboured apology for the 
English rule on the subject of compound interest. “ It appears 
to me,’’ he says, “ that this provision in the law is not desti- 
tute of reason and sound policy. Interest upon interest, 
promptly and incessantly accruing, would, as a general rule, 
become harsh and oppressive. Debt would accumulate with 
a rapidity beyond all ordinary calculation and endurance. 
Common business cannot sustain such overwhelming accumu- 
lation. It would tend also to inflame the avarice and harden 
the heart of the creditor. Some allowance must be made for 
the indolence of mankind, and the casualties and delays inci- 
dent to the best regulated industry; and the law is reason- 
able and humane which gives to the debtor’s infirmity or 
want of precise punctuality some relief in the same infirmity 
of the creditor. If the one does not pay his interest to the 
uttermost farthing, at the very moment it falls due, the other 
will equally fail to demand it with punctuality. He can, 
however, demand it, and turn it into principal when he 
pleases; and we may safely leave this benefit to rest upon his 
own Vigilance or his own indulgence.’’! 

If the effect of a simple demand or even of a suit at law, 
were to give a right to compound interest, there would be 
some plausibility in this statement of the case. No authority, 
however, can be found for that position in England. The 
plaintiff invariably recovers in a suit at law, his principal and 
simple interest up to the day of judgment—not compounded 
from the day of suit brought, much less from any previous 
demand in pais. In England, interest subsequent to the judg- 
ment even cannot be recovered on it. A fresh action must 


* Connecticut v. Jackson, 1 Johns, Ch. Rep. 17. 
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be brought for the interest afterwards accruing. The law is 
different in most of the United States, by force generally of 
express legislative enactment.! Apart then, from this idea, 
there is nothing in this apology but an eloquent appeal for 
indulgence to the indolence of mankind—an appeal which we 
must be permitted to think, would have equal force were it 
directed against even simple interest, or against all laws 
which rigidly enforce the obligation of contracts. It is best to 
leave the consideration of indulgence to the faults or the 
casualties of men, to be pleaded before the only forum where 
such themes are appropriate—the forum of the conscience— 
enlightened and influenced by the precepts of that religion 
which inculcates the prayer, “forgive our debts, as we also 
forgive our debtors.”’ 





ART. IV.—CASES OF CONFLICTING FRANCHISES. 


In the famous ease of the Charles River Bridge v. the War- 
ren Bridge? the only question was the extent of territory 
covered by the franchise. The majority of the court were of 
opinion, that the right was confined to the local limits of the 
bridge. If a contract could have been implied, binding the 
legislature not to authorize the erection of another bridge 
near to the Charles river bridge, the effect of such a contract 
would be to exclude injurious competition within the exclu- 
sive limits. 

The court in this case undoubtedly departed from the law 
as it had been previously understood for centuries. The 
legislature cannot consistently with the principles of equity, 
do anything which impairs a previous grant. There may 
be great practical difficulties in determining the exclusive 


1 4 Yates 226; 2 Ves. jr. 162. 2 11 Pet. R. 420. 
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limits of a franchise, in a case like that of the Charles 
river bridge, but the naked proposition laid down by the 
court, that the exclusive limits of a franchise for the erection 
of a bridge do not extend beyond the local limits of the bridge 
itself, unless the extent of the franchise is expressly defined 
by the legislative grant, cannot be sustained on principle. If 
the Charles river bridge had been erected by the state, and 
transferred to individuals for a consideration equivalent to 
the whole amount of tolls, it would have been a fraud upon 
the grant, if the state had erected another bridge so near as to 
withdraw the tolls of the first bridge. 

On the true principles of equity, a court of chancery would 
never in favour of the state enforce an executory contract, the 
terms of which had thus been violated. The grant of a free 
bridge, which withdrew all the toll from the Charles River 
Bridge Corporation, was discreditable to the state of Massa- 
chusetts, and the transaction to which she was a party would 
between private individuals never have been endured by a 
court of chancery. The decision of the supreme court of the 
United States was founded upon the doctrine, that public 
grants are to be construed strictly, and that nothing passes by 
implication. The court, however, did not decide that those 
principles of construction shall not be applied to public grants, 
which are necessary to sustain and give them effect. The 
evil against which the Charles River Bridge Company sought 
protection, was injurious competition. The limits within 
which such competition would be injurious could not be 
implied. They must, such was the opinion of the court, be 
ascertained by express covenant; but in all other fespects the 
contract between the state and its grantees is to be determined 
by the same principles which prevailed before the decision of 
this case. What in the view of the law is injurious compe- 
tition does not necessarily depend upon express stipulation. 
If there is a covenant fixing the exclusive limits of the fran- 
chise within those limits, competition is injurious, and the 
legislature cannot authorize a bridge of any character by 
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which tolls shall be diverted. The effect of such a covenant, 
whether it is express or may be implied, is, not that another 
bridge of the same character shall not be constructed, but to 
exclude a diversion of tolls by any bridge within the entire 
extent of the franchise. 

The rule of the common law was, that if a rival bridge is 
erected so near an existing one as to draw away its custom, 
essentially to impair its value, or materially to diminish its 
income, it must be deemed a nuisance. This doctrine was 
discarded in the above case, and a diversion of tolls is not 
now considered injurious by the supreme court of the United 
States, unless it is effected by a bridge erected within limits 
ascertained by the express provision of the previous grant. 
In all other respects the rule adopted by the court corres- 
ponds with the rule of the common law. In determining 
whether a rival structure is a nuisance, the question does not 
so much concern the character of the bridge as the results 
which attend its use. If by the diversion of tolls it mate- 
rially impairs the existing bridge, it is unauthorized. The 
restriction is to be construed liberally in reference to the mis. 
chief to be guarded against. The legislature could not on any 
pretence of public necessity grant to another company the 
privilege of building a bridge within the limits actually occu- 
pied by the Charles river bridge. All the judges agreed that 
the franchise was inviolable so far as its limits extended. 
The difference of opinion related to the implied terms of the 
contract. If the court had been of opinion that the limits of 
the franchise might have been extended by implication, there 
would have been no question in regard to the effect of that 
contract. If the limits of the franchise had been expressly 
designated by the terms of the charter, the right would have 
been exclusive, and it is evident that the court would have 
regarded the grant of the Warren bridge as absolutely void, 
notwithstanding there might have been in the grant a full 
provision for compensation. 

One of the counsel for the Warren bridge (Mr. Greenleaf), 
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contended with great force of argument, that if the legislature 
had covenanted expressly that another bridge should not be 
erected within a certain distance of the Charles river bridge, 
the right to build another bridge might nevertheless be 
granted to others. He seemed to suppose that the faith of 
the state was pledged to indemnify the parties, by making 
full compensation for whatever property the state might take, 
and for all the injury which should be done to private rights, 
but that for the breach of the covenant no actual provision of 
compensation was necessary, te give validity to the grant by 
which the injury was effected. This doctrine was not sanc- 
tioned by the court. It cannot be supported on principle. 
The state is capable of contracting, is affected by the same 
legal and equitable principles as private individuals, and not- 
withstanding its legislative character and powers, it must 
fully sustain the obligations of its contract. 

Undoubtedly the state may in the exercise of the eminent 
domain provide for the public necessities by destroying exist- 
ing rights and privileges acquired by legislative grants. If it 
is necessary for the preservation of the health of the public, 
to destroy dams which have been constructed under the 
authority of the legislature, or if the public convenience and 
the interests of navigation require that the bridges which 
have been authorized by the legislature on a navigable river 
should be removed ; if for the creation or improvement of a 
harbour, it is necessary to reclaim the shore which has been 
granted—all these acts are within the constitutional power of 
the legislature. By such an exercise of the right of sove- 
reignty the validity of contracts is not impaired, nor their 
obligation destroyed or suspended, although the property 
which is held under legislative rights is subjected to the 
same liabilities and burdens as property held in other 
rights. 

But the rightful exercise of the eminent domain does not 
extend to the direct abrogation of a contract. What the 
legislature have once granted, the state cannot reclaim and 
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grant toanother. Though the legislature may authorize a 
canal to be constructed through land derived by grant from 
the state, or appropriate the land entirely to the uses of the 
canal, the state has not the constitutional power to convey 
the very title which it had granted. It cannot substitute 
others to the fee simple estate. The state can only grant a 
servitude, an easement, or at most a qualified fee, whieh will 
return to the original grantee when the public uses cease to 
which it was appropriated. 

Although the legislature may remove bridges on a navi- 
gable stream, which were built under a legislative grant for 
imperative reasons of public necessity, it would be beyond 
the constitutional power of the state to grant such bridges to 
other individuals, to be held in the same right and on the 
same conditions, or under a compact, by which the public 
necessities would be more effectually provided for. 

When the compact between the legislature and its grantee 
is on the one hand the assumption of public duties, and on 
the other hand a restriction on the right of the legislature to 
make other provision for the public advantage, in conside- 
ration of the performance of such duties, the engagement is 
binding upon the legislature, and the state cannot discharge 
itself of the obligations of its covenant, on the ground that 
its abrogation is demanded by those public necessities. In 
effect, the contract provides that the public convenience shall 
not justify a grant ruinous to existing rights. 

In consideration that individuals will assume the hazardous 
and expensive duty of erecting a bridge, the state may 
covenant that another bridge shall not be constructed within 
certain limits, and the contract must be enforced, although 
public convenience may require that a toll bridge or a free 
bridge should be erected. 

The future wants and necessities of the public were within 
the contemplation of the parties at the making of the con- 
tract, and they were weighed against the consideration for 
which the power of providing for them was relinquished, 
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The state may undoubtedly relinquish a right, the exercise of 
which would be beneficial to the public. Such a contract 
the legislature cannot impair, on the ground that its abro- 
gation is demanded by public necessity. 

We have supposed that to promote the interests of navi- 
gation it might be lawful for the legislature to remove bridges 
built under authority of the state, but if on the full contem- 
plation of what the public necessities required, the legislature 
should covenant not to exercise that power, we conceive that 
the obligation of the covenant would be absolute. The only 
question in such a case would be, whether the legislature 
might not have exceeded their delegated authority. 

The legislature may covenant that no diversion of travel 
or of tolls shall be authorized within a limited distance. The 
object of such a covenant is reasonable, and clearly within 
the power of the legislature. Compensation for damages 
cannot justify a breach of the covenant, as the parties for 
whose protection it was designed are entitled to specific 
performance. 

The legislature cannot consolidate several companies in- 
vested with distinct franchises, or revoke the grants by which 
their rights are vested, for the purpose of vesting those rights 
in a single company, notwithstanding the advantages which 
might result from their being exercised by a single responsible 
company. 

If on the line of travel of a railroad company there is a 
railroad already created under the authority of the legislature, 
another railroad company cannot, in virtue of any powers 
given them under their charter, take the track of railroad 
vested under a previous grant. 

The argument of Mr. justice Story, in the case of the 
Charles River Bridge v. Warren Bridge,' conclusively shows, 
that if the legislature had covenanted that no other railroad 
should be made within a certain distance of the railroad first 
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granted in the case above supposed, the abridgment or sur- 
render of the sovereign power within the full extent of the 
exclusive limits, would be as obligatory as within the local 
limits of the road itself. The sovereign power is abridged or 
surrendered within the space occupied by the railroad, by the 
terms of the contract, and the contract declares the limits 
within which the grant shall be exclusive, and it cannot be 
recalled. 

The learned judge, however, proceeds to say, “that there is 
no doubt there is a necessary exception in every such grant; 
that if it is wanted for public use, it may be taken by the 
sovereign power for such use, upon making compensation. 
Such a taking is not a violation of the contract, but it is strictly 
an exception, resulting from the nature and attributes of 
sovereignty, implied from the very terms, or at least acting 
upon the subject-matter of the grant suo jure.” 

Mr. justice Story does not express an opinion, in what 
cases a franchise may be taken by the sovereign power, but 
from the whole tenor of his argument it is evident, he was of 
opinion that a franchise could not be taken from one grantee 
for the purpose of transferring it to another; and that the 
legislature could not abrogate a contract on which a franchise 
depends with or without compensation for the injury. He 
says, “there exists no more right in the legislature of Massa- 
chusetts to erect the Warren bridge, to the ‘ruin of the fran- 
chise of the Charles river bridge, than exists to transfer the 
latter to the former, or to authorize the former to demolish the 
latter.’ 
alluded, where a franchise may be taken without impairing 
the validity of a contract, and such were within the contem- 
plation of the learned judge. The right to appropriate pro- 
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There are certain cases, to some of which we have 


perty held under a legislative grant to public uses, does not 
imply a power to impair the validity of the grant itself, 
directly or indirectly. 

Compensation, which is truly adequate for the revocation 
of a franchise, would render the party to whom it was trans- 


~-* 











78 CASES OF CONFLICTING FRANCHISES. 





ferred, a trustee for the first grantee to whom the exclusive 
enjoyment of the franchise was guarantied. He had by the 
grant an absolute investiture of the franchise. There could be 
no other measure of compensation than the actual amount 
withdrawn by the exercise of the privilege conferred by the 
existing grant. 

Though the original grantee of the franchise is put out of 
his investiture, the effect given to the second grant is merely 
nominal. Itis precisely the same as if the state, after making 
a grant of land, should disseise its own grantee and make 
a new grant to another, who is required by the conditions of 
the grant to provide compensation, by accounting for the 
rents and profits as a trustee for the first grantee. The legis- 
lature have no power to revoke a grant of land made by the 
state, or to grant the land or any interest in it to another. If 
the provision of compensation would justify such an infringe- 
ment of the contract, what other compensation could be made 
than such as recognised the existence of a trust for the 
benefit of the first grantee, and what other indemnity 
would be sufficient than a full accountability for the rents 
and profits ? 

A franchise which has territorial limits, and which within 
those limits is exclusive, is not to be distinguished from a cor- 
poreal interest iu land. A grant which revokes or invades 
the right of property in a franchise, is void for the same reason 
as a second grant of land. The provision for compensation 
would render the grant of land inoperative, even if a formal 
eflicacy were given to the conveyance at the election of the 
first grantee, and a second grant of a franchise concurrently 
to be exercised within the exclusive limits could only be 
maintained as a trust, in subordination to the elder right at 
the election of the first grantee. 

It is a principle of constitutional law, that the state shall 
in all cases sustain and carry into effect its contracts. If the 
violation of a legislative compact is unlawful, compensation 
does not atone for the injury or give validity to an otherwise 
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unconstitutional act. If the state should revoke a grant of 
land, or of a franchise for which a valuable consideration had 
been received, the act of revocation would be clearly void. 
Would repayment of the consideration render the act valid? 
For the same reason it would be unlawful to grant the land 
or the franchise to another, on any provision of compen- 
sation. The legislature cannot on any terms substitute new 
grantees to a proprietary interest in corporeal or incorporeal 
property derived from the state, or to a beneficial interest in 
an executory or executed contract to which the state is a 
party. Then where is the line to be drawn beyond which 
the state may infringe a contract on the condition of indem- 
nity ? 

The truth is, compensation does not vary the case. If the 
state might violate its contracts on indemnifying the parties 
injured, the principle of the constitution which maintains the 
validity of contracts would be unavailing. Independently of 
that provision, it is a duty of the legislature to provide com- 
pensation for injury to every right, and for all property taken. 
Contracts are placed upon a higher ground. There would be 
no security for the enforcement of legislative compacts, if the 
state might abrogate them at its discretion, on the provision 
of a compensation, which is to be settled by the legislature, 
its commissioners or agents, and for which no liability 
existed in a court of law. 

The true doctrine is, that under the constitution of the 
United States, the states can pass no law, which, on any terms 
of compensation or indemnity, or on any pretence of neces- 
sity, impairs the obligation of contracts. 

If property held under a legislative grant may be taken 
for public uses, the grant itself must nevertheless be sus- 
tained. If for reasons of public necessity, the purposes and 
objects of a legislative contract are prevented from having 
effect, still the contract itself cannot be violated. When an 
interest is created by a grant from the state in property cor- 
poreal or incorporeal, it is not relieved from any of the inci- 
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dents or burdens to which other property is subject, except so 
far as such exemption is the legitimate object of the contract; 
but all the liabilities to which franchises derived from the 
government are subject, are consistent with the contract 
implied in their creation. 

It may be within the power of the state to destroy every 
structure erected on a navigable stream under its authority, 
because the public security or the public good requires the 
removal of all obstructions to navigation; but the franchises 
would still exist, and when the reasons for their suspension 








should cease, they would again revive with all their original 
obligations. The state of Massachusetts might perhaps have 
been justified in removing every bridge on Charles river, to 
promote the interests of navigation; but if the policy of the 
state should change, and obstructions of the river were again 
authorized, the old franchises would spring into existence, 
requiring protection under the constitution against rival 
grants, because though the property created under the charter 
of the state was taken for public uses, the contract remained, 
its validity was not impaired, and when it was restored it re-_ 
vived with all its incidents. So when a qualified fee became 
vested in the state of New York, in land taken for the con- 
struction of the Erie canal, the title to which was derived 
from the state, the validity of the deed of conveyance from 
the state was not impaired. The land conveyed by the state 
was liable to the same incidents as other real estate, and like 
property the title to which was otherwise derived, might be 
taken for public uses ; but on the discontinuance of the canal 
the servitude would cease, and the original title of the grantee 
of the state would revive in all its force, because the effi- 
cacy of the covenants of title were sustained by the conser- 
vative power of the constitutional provision. A title which 
is declared by the terms of the act to be an absolute fee, is 
reduced to a mere servitude or a qualified fee, by the necessity 
of giving effect to the grant of the state. 

The state may acquire a qualified right in the shore, the 
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title to which has vested in an individual by a grant from the 
state; but the state cannot abrogate its own conveyances, 
and the interest resumed is restricted and partial. 

if the state has granted the use of a navigable stream 
for hydraulic purposes, under circumstances where such a 
grant would be lawful, the whole of the water might perhaps 
be taken for the uses of a public aqueduct or canal; but to 
sell or authorize others to use the surplus waters on the lines 
of the aqueduct or canal would be inconsistent with the 
original grant, and therefore unlawful. 

Unless the state, in all these cases, has the constitutional 
power to resume property granted for public uses, the grantees 
of the state would derive a higher interest from the state 
than other proprietors enjoy, and a covenant would be im- 
plied against the state in restraint of the exercise of the emi- 
nent domain. <A grant from the state of authority to builda 
bridge over a public river, with a covenant that no rival 
bridge shall be erected within certain distances, provided the 
conditions of the grant are complied with, may in certain 
circumstances be a contract exceedingly beneficial to the 
public; but if, in the progress of time, the population and 
business of the country in the vicinity of the bridge has 
greatly increased, the public convenience may require that 
another bridge should be erected within the exclusive limits. 
In such a case, a provision for the necessities of the public 
must be made consistent with the maintenance of the con- 
tract. The grantee of the state may exact a strict perform- 
ance of the contract, and perhaps he may be required to pro- 
vide for the necessities of public travel. He has a franchise 
of a certain local extent, and the duty of building such bridges 
as may be needed within its limits may be considered as 
incident to a surrender of the sovereign right of the state. 
Whether the legislature of the state could impose other duties 
on the grantee of an exclusive franchise, than were provided 
for in the original grant, we do not now propose to consider. 
If new duties may be imposed by a legislative act as a con- 
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dition to the enjoyment of the exclusive right, the infraction 
of those duties can only be ascertained by a judgment ona 
quo warranto, and a second grant would be sustained only 
after the seizure of the franchise. 

The contract must be supported, and if the interests of the 
party contracting with the state are aflected, compensation 
must be made; but compensation cannot authorize a direct 
invasion of the contract. Even if the covenant of the state 
was improvident, if fairly obtained, its obligations must be 
enforced. A diversion of tolls cannot be justified, and if for 
the public convenience, contrary to stipulation, new bridges 
are erected, it would be the duty of a court to give the original 
grantee of the franchise the substantial benefit of the new 
erections. There is uo exception to the rule which sustains 
the obligation of contracts, and compensation for their in- 
fringement must be a continuing possession, equivalent to 
performance. 

In the case of the Piscataqua Bridge v. the New Hamp- 
shire Bridge,'! a somewhat different doctrine prevailed. 

The plaintifis had been incorporated in the year 1793, by 
the legislature of the state of New Hampshire, and authorized 
to build a bridge across the Piscataqua river, and in the 
grant it was provided, that no other bridge should be erected 
within certain limits. Afterwards, in the year 1833, the de- 
fendants were incorporated, with the liberty to build a bridge 
within the exclusive limits of the former company. The 
plaintiffs brought a bill in chancery against the latter com- 
pany, for an injunction to restrain the building of the bridge. 
The grant to the defendants contained no provision for com- 
pensation to the plaintiffs, for the violation of their franchise. 
It was contended in behalf of the defendants, that the public 
good required a new bridge, that the franchise of the plain- 
tiffs did not extend beyond the limits actually occupied by 
the bridge, and that the clause in the charter, which provided 
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that the plaintiffs should have the exclusive right to build a 
bridge within certain limits, conferred no exclusive franchise 
on the plaintiffs, that it operated merely as a restriction 
which the legislature were capable of repealing, and that the 
exclusive limits were not to be regarded as a part of the 
franchise. 

The supreme court were of opinion, that exclusive limits 
might be granted beyond the locality actually occupied by 
the bridge, and that such a provision might be attached to 
the grant of the bridge. In reply to the argument that the 
right of the plaintiffs was only a promise not to give liberty 
to others to build a bridge, it was said by the court, that the 
grant was of a franchise, an incorporeal hereditament: the 
grant of an exclusive right is part of that franchise, granted 
in connexion with their right to build a bridge, and in aid of 
that right, holden with that right, capable of being used by 
the erection of a bridge elsewhere than in its present location; 
may be attached with the rest of the franchise and taken on 
execution, and under it the plaintiffs may grant a license to 
build a bridge, to any one who has obtained a grant of autho- 
rity from the legislature to erect such a bridge, and that it 
was “not a mere stipulation that no other liberty to build a 
bridge shall be granted.”” The court, however, were of 
opinion, that a part of the franchise might be taken on provi- 
sion of compensation, though even the legislature could not 
make a valid grant without compensation; that a franchise 
could not be distinguished from other property, and was in 
like manner liable to be resumed for public uses, 

A franchise emanating from the state was compared to a 
grant of land made by the state, and was in like manner liable 
to public servitude. As the grant contained no covenant in 
terms, that the state would never grant another bridge within 
the exclusive limits, none it was said could be implied; and 
the constitutionality of such a provision seemed to be doubted, 
if it restrained the legislature from providing for the wants 
of the public by a future exercise of the right of eminent 
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domain, with a provision of full compensation to existing 
rights. 

But as in this case no provision of indemnity had been 
made, the court were of opinion that the second grant con- 
ferred no authority, and that an injunction ought to issue to 
restrain the grantees from proceeding to build a bridge under 
colour of their charter. 

The decision of the court in this case was substantially 
correct, though we cannot concur in some of the doctrines of 
the learned judge who delivered the opinion of the court. 

The decree recognised and sustained the contract, and 
assumed the right of the state or of its grantees to build 
another bridge within the exclusive limits on making com- 
pensation; but as the maintenance of the contract is the basis 
of the decision, it is clear, that the exercise of the right would 
only be justified on the provision of complete indemnity to 
the grantee of the franchise, so that all the benefits of the 
contract would be fully enjoyed, whilst the wants of the 
ppblic were supplied. Such compensation could be given 
only by paying to the grantee of the franchise all the profits 
resulting from the new bridge within its limits. Substantially 
the second bridge company would in that case have been 
trustees for the company to which the exclusive privilege 
was granted. 

We maintain, however, that the grantees of the franchise 
were entitled to a specific performance of the contract. There 
was no pretence that the contract was unreasonable or im- 
provident. The restriction was a proper one, and no change 
had occurred in the circumstances of the country in the 
vicinity of the bridge, to justify the infringement of the fran- 
chise on grounds of public necessity. The new bridge might 
have been convenient and useful to the public, but it was the 
legitimate object of the contract between the state and the 
Piscataqua bridge corporation, to relinquish the lesser conve- 
nience as a consideration for the attainment and security of 
an important public work, the duties of which would not 
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have been assumed unless competition had been guarded 
against. 

Ordinarily when the property of individuals is taken for 
public uses, compensation is dispensed by the state or its 
grantee under the direction of commissioners, It was not 
competent for the state of New Hampshire to abrogate its 
contract, on the provision of such compensation. Before the 
grant of the second bridge, an inquiry ought to have been 
made analogous to the proceedings on a writ of ad quod 
damnum; then, if it had appeared that the first bridge was 
insufficient for the accommodation of the public, the grantees 
of the franchise should have been authorized at their election 
to assume duties correspondent to the extent of their ex- 
clusive right. If the performance of such duties had been 
declined as foreign to the terms of the original contract, still 
it would have been the duty of the state so to have made 
provision for the public wants, as to sustain its covenants. 

In the case of the Boston Water Power Company v. the 
Boston and Worcester Railroad Company, the plaintiffs 
were assignees of the rights of the Boston and Roxbury mill 
corporation. The latter company were incorporated with 
authority to create water power by a mill dam, and by 
flowing the land of certain proprietors, and an injunction 
was prayed for against the defendants, who under the autho- 
rity of certain acts of the state of Massachusetts were about 
to build a railroad over the dam and through the basins, and 
thus to abridge and diminish the plaintiffs’ franchise. The 
statutes under which the defendants claimed to exercise 
authority, made provision for the payment of compensation 
for all property taken or used, and the answer averred a 
readiness to pay damages. The counsel for the plaintiffs 
contended, that the right of using the land of other proprietors 
for basins, to create a water power, was a franchise: that the 
legislature cannot constitutionally destroy, injure, or impair 
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by a subsequent grant a franehise previously created, with 
or without provision for compensation, and that there was no 





case in which the right of eminent domain had extended to 
the abrogation of a franchise. The counsel contended that 
the charter to the water power company was an executory 
contract, by which the state exercised its eminent domain, 
and agreed to continue to exercise it for a consideration; 
and that the legislature could not grant the same right of 
exercising the eminent domain to others: that it was a ques- 
tion of ¢i¢/e, rather than of constitutional power. In this 
point of view, they urged that the second grant was void; 
that to give the second grant validity would not be a taking 
for the public use, as the public already had the benefit of 
the subject of the grant, but was only shifting the private 
benefit. _ 

The decision of the court was delivered by Shaw ec. j. He 
was of opinion, that the right granted to the railroad com- 
pany did in no proper legal sense destroy the franchise of 
the mill corporation—that both might exist together. “The 
plaintiffs’ franchise,’’ he said, “was to be a corporation, to 
establish a highway and take toll, to establish and to make 
use of land for mill-ponds, derived partly from the public and 
partly from individuals, either by taking it for public use or 
by purchase. So far as it gave a right to use land, it con- 
stituted an interest and a qualified property in the land, not 
larger or of any different nature from a grant of land in fee, 
and not necessarily withdrawn from the liability to which all 
lands are subject for highways, &c., as a canal or a turnpike 
may be crossed by other improvements. The grant of a 
turnpike, canal, or railroad, on the same line with a former 
one, would be substantially and in fact taking the franchise 
from one company and giving it to another, to provide for 
the public the same public easement which is already pro- 
vided for, and for which there could be no public exigency.” 
But the court were of opinion, that the whole of a franchise 
might be taken, if required by the public good, as for the 
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purposes of a harbour or a navy; that on such an abrogation 
of a franchise, in whole or in part, there was no violation of 
contract, as the contract recognised the eminent domain, a 
power which extends to every species of property, whether 
holdeu of the state or otherwise; that in this case the water 
power of the plaintiffs was an easement in the lands of 
individuals obtained by grant. It was an interest in land, 
and the act provided compensation, not for taking the fran- 
chise, but for taking land. The court were of opinion that 
both franchises might stand together. It is to be observed, 
that although the rights of the mill corporation were treated 
in this discussion as a franchise emanating from the state, 
they cannot be regarded as in any just sense a franchise. 
The right of the mill corporation was an interest in lands 
adverse to the estate of the proprietors of the land. The 
interest created was usufructuary, and equivalent to the 
grant of a qualified fee. The nature of the use required full 
and absolute possession. The estate conveyed was a cor- 
poreal interest. But a franchise is an incorporeal heredita- 
ment. Although the mill corporation derived title from the 
state to the lands which they had flowed, the estate which 
they took was that of the proprietors of the land. Before 
the grant to the corporation, the proprietors of the land 
might jointly have enjoyed the same usufructuary interest 
in their land which the charter conveyed to the corpora- 
tion. The act of the legislature was a compulsory assign- 
ment of an interest in land, but it conferred no additional 
rights nor any new authority. The corporation took the 
land, subject to the same conditions and the like burdens 
by which it was affected in the hands of the original pro- 
prietors. 

The interest which the corporation were authorized by the 
act of the legislature to take, in the lands of other proprietors, 
was the same in character as if they had been empowered 
to take the land for the purposes of a common. It is not to 
be distinguished from the interest which they would have 
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taken under an act appropriating to them the lands as an 
absolute estate in fee. 

The exercise of power assumed by the legislature, in 
bestowing upon the mill corporation a beneficial interest 
in the land of other proprietors for private uses merely, has 
always been justified in the state of Massachusetts in similar 
cases, and the right acquired by such compulsory transfers of 
property has been denominated a franchise. It resembles a 
franchise in no respect, except that it is acquired by a grant of 
the sovereign power. The interest of the corporation was 
assignable as an estate in land, and a servitude or an ease- 
ment might be imposed upon that interest, without impairing 
the grant or guasi franchise. As land, the railroad company 
were authorized to take it for the purposes of their road. In 
the possession of the mill corporation, it was subjected to the 
same servitude to which it would have been liable in the 
hands of the former proprietors. ‘This was not an infringe- 
ment of the grant of the state, for the act of the legislature 
was not a grant of land from the state, but a transfer of 
interest in the land of individuals. 

In the case of the Seneca Road Company v. the Auburn 
and Rochester Railroad Company, an action of trespass was 
brought by the plaintifis, a turnpike company, against the 
railroad company for crossing the turnpike road by the rail- 
road. The act incorporating the plaintiffs authorized them 
to construct a turnpike road on the line of the state road, and 
to take toll. The plaintiffs acquired a franchise and an exclu- 
sive right to the way, except as travellers were authorized 
to use it under the act. The defendants claimed, that by their 
act of incorporation they were authorized to cross the turn- 
pike road. The act made no provision for compensation. 
The action was sustained, on the ground that there was no 
such provision. The injury was of the same character as that 
complained of in the case above considered. It affected the 


‘5 Hill's Rep. 170, 
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property held under the franchise, but in neither case was 
the right itself impaired or the contract violated. In this case 
the operations of the railroad company, though injurious to 
the property held in virtue of the franchise, did not affect the 
right itself or impair its exercise. 

In the case of the Chesapeake Canal Company v. the Bal- 
timore and Ohio Railroad Company,' the plaintiffs sueceed- 
ing to the rights of the Potomac company, derived authority 
by a charter from the legislature of Maryland to construct a 
canal on the Potomac river. The defendants also acted under 
a charter from the state, which authorized them to construct 
a railroad on the banks of the river. Such was the state of 
the country on a part of the proposed route of the railroad, 
that it could not be made without occupying the place neces- 
sary to the construction of the canal. The court decided, that 
the title derived from the Potomac company gave to the canal 
company a prior right to occupy the tract in question. The 
question in this case was strictly one of priority. On this 
ground each company claimed the right to the land necessary 
to the enjoyment of its franchise. The grant to the Chesa- 
peake canal company was earlier in point of time. It was 
claimed on the part of the railroad company, that the title 
derived from the Potomac company gave no authority to the 
plaintiffs to construct a canal, and that the charter of the 
Chesapeake canal company, though prior in time, constituted 
no compact between the state and the company, until the 
organization of the company, which took place after the 
grant to the railroad company; that whilst the charter of the 
canal company constituted a mere offer of a franchise, it was 
capable of being repealed by a subsequent act, and that the 
act incorporating the railroad company, so far as it conferred 
powers and authority inconsistent with the former charter, 
revoked it. The majority of the court were of opinion, that 
the Chesapeake canal company derived their authority to con- 


' 4 Gill & Johns. Rep. 1. 
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struct their canal by assignment from the Potomac company, 
and that it was therefore indefeasible; but all the judges con- 
curred in the opinion, that the charter of a company not yet 
organized, and therefore not accepted, was repealable at the 
pleasure of the legislature. The title of the canal company 
was prior to that of the railroad company, and their right to 
the tract of land, which was indispensable to the construction 
of the canal, rested upon the same ground as the franchise 
itself. The right to locate their canal, under the act of the 
legislature, was absolute, of which they could not be deprived 
by the mere effect of an inconsistent subsequent grant. 

The grant to the railroad company gave them no authority 
to destroy the canal, and to devote the ground which it must 
occupy to the railroad. It was strictly a question of title, and 
not of constitutional right. Whether public necessity re- 
quired that the elder right should be superseded, was perhaps 
determinable by the legislature, but the subsequent grant in 
this case did not in terms give any authority inconsistent 
with the existing franchise. “In the grant to the railroad 
company there was no reference,’’ said Buchanan ce. j., “to 
the canal (which is not mentioned), nor to any of its provisions, 
or the particular region within which the canal is required 
to pass, and must be made, if at all; but upon the face of it} 
it is perfectly compatible with the canal charter, and it is 
only by the practical application of it, under the construction 
contended for, that any interference is produced.”’ 

If the state of Maryland, assuming that the franchise and 
land in question necessary to its exercise was vested in 
another company, had in consideration of the public necessity 
appropriated the land to the railroad company, with a suitable 
provision for compensation, it would still have been a question 
whether they were justified by the circumstances of the case 
in defeating their contract. 

In ordinary cases, the legislature must decide whether 
public necessity requires that private property or rights shall 
be appropriated to public uses; but if the state might deter- 
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mine the degree in which its own contracts are binding, and 
conclusively in what cases the public good requires that 
they shall be suspended or abrogated, little efficacy would be 
given to the constitutional guaranty which secures the obli- 
gation of contracts. 

The courts of law, and especially the supreme court of the 
United States, can never be precluded by any action of the 
legislature of a state from inquiring, whether the infringement 
of a franchise, or the appropriation of the means by which it is 
exercised, is a violation of contract. But when, as in the case 
which we have considered, the practical application of a fran- 
chise interferes with and obstructs another franchise, and no 
such interference is expressly authorized, it is clear that the 
legislature have not determined the question, whether the 
public necessity requires the destruction of the existing right. 

The power to abrogate a franchise, if it can ever be exer- 
cised, is a high power of sovereignty which cannot be dele- 
gated, but must be administered by the government, on a full 
view of all such public considerations as may influence the 
discretion of the legislature. As the charter of the railroad 
company in this case, did not in terms invest them with 
powers hostile to the exercise of the prior rights of the canal 
company, and as no provision was made therefore for com- 
pensation, as upon the resumption of property, the court 
regarded the practical application of the second grant as an 
unauthorized disturbance of an existing right. 

In all the cases which we have cited, though the liability of 
franchises to the burdens and duties to which property in 
general is subject may be recognised, the inviolability of 
contracts entered into by a state is strictly maintained. In 
the case of the Charles River Bridge v. the Warren Bridge, 
the only question was, whether the grant to the proprietors 
of the ancient bridge gave them exclusive limits. If a con- 
tract to that effect could have been implied, it would have 
been sustained. The case of the Piscataqua Bridge Company 
v. the New Hampshire Bridge Company, gives full effect 
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to a contract ascertaining expressly the limits and extent of 
the franchise of a bridge, and there is nothing in the opinion 
of the court which countenances the idea that the contract 
might be abrogated on a pecuniary indemnity, or that any 
compensation would authorize the erection of a rival bridge, 
except such as maintained the spirit of the contract. In the 
discussion of the case of the Boston Water Power Company 
v. the Boston and Worcester Railroad Company, the power 
of the court to abrogate a franchise was considered, but the 
decree of the court did not affect the franchise or disturb the 
contract by which it was created. It authorized the taking 
of land, but not the abrogation of an incorporeal hereditament. 
The other cases cited are entirely consistent with the true 
conservative doctrine. 

Many questions of difficulty, growing out of conflicting 
franchises, may be couceived and stated. Whien they shall 
arise, we trust that the state courts as well as the supreme 
court of the United States, will in every exigency found 
their decisions upon the principle, that no supposed public 
necessity can ever justify a legislative act which in any just 


sense impairs the obligation of a contract. 





ART V.—LIABILITY OF CORPORATORS. 


[The following Decision, originally published in the Carolina Law Journal, 
Vol. I. p. 217, is republished here at the special request of several members 


of the profession. ] 


Ovr legislature are constantly passing acts for the formation 
of aggregate corporations; and it is evident that very few 
persons are acquainted with the extent of their liability when 
they become members of such companies, It may not, there- 
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fore, be unacceptable to the community, to present them with 
the decision in the case of Hume v. Winyaw and Wando 
Canal Company. The case was decided by chancellor De- 
saussure, in the court of equity, for Charleston district, in 
May term, 1826, and was affirmed by the court of appeals, 
in 1828. These decrees establish the following principles:— 

Corporators who are named in the act of corporation as 
members, need not be joined in a suit in equity to charge the 
members individually, where it appears that before the time 
the contract was made on which the suit is brought, they had 
ceased to be members; and a plea in abatement for such cause 
will be overruled. 

A bill may be sustained against individual corporators, on 
a contract with the company for a discovery of funds to satisfy 
the contract; and if it appears that the funds were to be raised 
by future instalments, to be called for as the demands against 
the company required them, equity will regard the capital as 
consisting of the individual credit of the corporators, and sub- 
ject them to contribute to the satisfaction of demands arising 
on contracts made while they were members. 

When the funds of a corporation are not visible and tangible, 
but consist in the liability of the members to be assessed, or 
rated, the court will lend its aid in favour of a creditor of the 
company, to assist it in enforcing the payment of instalments 
required by the members, and will apply the fund so raised 
to discharge the debt. It is a guasi subrogation of the com- 
plainant to the rights of the company. 

Between the individual members of a corporation, the 
power exists to prescribe the time and regulate the mode in 
which members may be admitted or withdrawn; and a mem- 
ber withdrawing according to the prescribed mode, is entirely 
absolved from all obligations to it. But as to subsequent 
contracts and liabilities, creditors of the corporation generally, 
it may be otherwise. 

_A by-law of a corporation declaring a forfeiture of stock for 
non-payment of an instalment due on it, is a penalty to en- 
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force payment, of which the corporation may or may not 
avail itself. Till the defaleation occurs, the corporation has 
a right to regard him as a member, and he has no right to 
determine for them, that his act, without their knowledge, 
would amount to a withdrawal, resignation, or expulsion. 

Being in arrears under such a by-law, if it released one 
corporator, would release all, and leave the creditor without 
remedy. 


CIRCUIT DECREE. 

This case is brought against the members of the company 
above named, in order to compel the payment of the balance 
due to the complainant, on a contract entered into by the 
company with the complainant, for work performed under 
the contract. The defendants, who have answered, admit 
the contract and the work done under it, and express their 
willingness to pay their respective proportions of the balance 
due for the work actually done. In relation to them there- 
fore, nothing remains to be done, but to establish the propor- 
tions which they are respectively bound to pay under the 
contract, according to the work done at the stipulated price: 
a reference to the commissioner will be necessary to settle 
that. 

One of the defendants, Mr. William Matthews, has demur- 
red to the bill and also filed an answer. The demurrer is 
however to be disposed of in the first instance, for the defend- 
ant is not allowed both to demur and answer and to have 
them taken up together. In fact, the answer overrules the 
demurrer. The demurrer was however argued, and it is on 
that the judgment of the court is to be first given. The 
demurrer admits the facts stated in the bill; we must there- 
fore look to the case made by the bill; the pleadings are well 
and clearly stated in the brief which accompanies and is 
attached t6 this decree as part of it. It will be perceived by 
this statement of the bill, that a company was formed for a 
particular purpose: that to accomplish that purpose a contract 
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was made with the complainant; that he went on to execute 
that contract at great expeuse and trouble, until the company 
was paralyzed by the legislature choosing to withdraw from 
the company, when the work was necessarily suspended, or 
in fact terminated. Payments had been made by the state 
itself and by most members of the company, but there re- 
mains due to the complainant a balance for work actually 
done in pursuance of the contract. The grounds of demurrer 
of Mr. William Matthews, are as follows:— 

Ist. That, according to the by-laws of the company, it was 
declared, that any member who sliould withdraw from the 
company, should forfeit to the corporation any assessment he 
had previously paid, and that by a neglect to pay, he should 
forfeit his share and cease to be a member of the corporation, 
and that before the time mentioned by the complainant, as 
the term at which his demand became due, the defendant 
withdrew from the company, and forfeited $1100 which he 
had before paid, as appears by complainant’s exhibit, and the 
remaining corporators became entitled to all the privileges 
and property appertaining to the company. And the defend- 
ant submits that he is released; also, that if he still be liable, 
he submits that all the other individuals named in the act of 
incorporation, should be parties, and he pleads in abatement. 

2d. The defendant also demurs for that by the complain- 
ant’s own showing, there is a corporate property belonging 
to the company, which should be first exhausted before he 
can apply for the extraordinary aid of the court as against the 
members, and so he demurs in law. 

Before we examine the particular grounds assigned for the 
demurrer we must consider, that “a demurrer confesses the 
matters of fact to be true as stated by the opposite party, with 
this qualification, that it only admits such facts as are well 
pleaded, and the facts alone without the conelusion of law.’’ 
“The demurrer can only be for objections apparent upon the 
bill itself, either from the matter contained in it, or from defect 
in its frame.’’ It therefore cannot state what does not appear 
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on the face of the bill, otherwise it would be what lord Hard- 
wicke calls a speaking demurrer... With these preliminary 
remarks we proceed to consider the grounds of demurrer 
assigned in this cause. And, first, as to the operation of the 
by-laws of the corporation, those which are relied upon by 
the defendant as the ground of demurrer, are as follows:— 

11th Rule. “One month’s notice shall be given to the 
members whenever an instalment shall be called for by the 
company; and, in case of the failure of the payment of any 
sum called for by the company, the defaulter shall pay the 
legal interest upon the amount of instalment for one year, at 
the end of which time if not paid, all the preceding payments 
shall be forfeited to the company; and also all right, title and 
interest which the holder or holders of such forfeited shares 
or share, shall or may be entitled to under the charter.”’ 

12th Rule. “No stockholder shall have a right to transfer 
his or her share or shares, who shall at the same time be 
indebted to the company, nor until such debt be paid, and 
such share or shares shall be held by the company as addi- 
tional security for the debt; and no transfer shall be made 
but in Charleston, under the direction of the president.’’ 

It might perhaps be a question as to the force and effect of 
these by-laws in some particulars, even between the individual 
stockholders and the company ; but at present we have nothing 
to do with that. The question is what eflect can those by- 
laws have upon a stranger to the corporation, who has made 
a contract with the company? Can the by-laws of the com- 
pany operate injuriously to the stranger contracting in any 
way, directly or indirectly? I apprehend not—it would be 
the most dangerous example in the world; each member 
might successively withdraw himself by refusing to pay the 
assessment imposed by the company, to meet its contracts; 
and if such retreat would operate as a discharge of the mem- 
bers from the contracts of the company, the whole expense of 


See Cooper’s Eq. Pl. 111, and the cases there cited. 
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a failing plan might be thrown on the innocent contractor, 
who had performed his contract faithfully. This is too mon- 
strous to be borne. It would convert joint-stock companies 
into a band of adventurers, who could speculate on the un- 
wary; and if the scheme succeeded, reap the profits; if it 
failed throw the loss on the contractors. The doctrine how- 
ever is, I think, well settled, that the by-laws of a corporate 
body, can act only on the members, and not on strangers.! 
This case from 19 Johns. 456, is a most important one. It 
was a decision of the court of errors, in New York, reversing 
the decision of the chancellor, by a nearly unanimous vote. 
It establishes that a by-law authorizing the stockholders, on 
paying 30 per cent. on their shares, to forfeit their stock, is 
void as against creditors. See to page, 485. 

The ground of demurrer then is not sustainable. It is 
unnecessary to say that in this part of the ground of demurrer, 
a new fact is stated and relied upon by the defendant, to 
wit, that he, (the defendant, Mr. Matthews) before the time 


mentioned by the complainant, as the time on which his 
demand became due, viz. about the day of 
182 , withdrew from the company and for- 


feited $1100, which he had before paid, &c. &e. The allega- 
tion of a new fact, not in the bill, that the defendant left the 
company before the contract, makes it a speaking demurrer, 
and therefore vicious. If it had been so and relied on in the 
form of a plea or answer, after the demurrer was overruled, 
still it must have been proved, which has not been done, nor 
could it have been done when a most important date was in 
blank, and still remains so, as far as appears to the court. 
The demurrer contains a new ground, to wit: that if the 
defendant be liable, all the other individuals named in the act 
of incorporation, should be parties; and this is pleaded in 


* See Black. Com. 476; 1 Hy’s Black. Rep. 370; 6 Viner’s Abr. 310; 6 Mod. 
124, Curson v. the African Company; 1 Johns. Chan, Cases, index 45; 19 Johns. 
Law Rep. 456. 
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abatement. This blending of pleas, is, I think, calculated to 
produce confusion, and ought to be avoided. But, allow it 
to be considered as regularly pleaded, it does not strike me 
that it can operate as an abatement or suspension of this bill, 
for it does not demand that each individual should be liable 
for his own share of the debt, and also part of the shares of 
the other defaulting shareholders; but it demands merely that 
each should answer for his own proportion of the debt. It is 
unimportant then whether the other corporators are made 
parties or not. The next ground of demurrer is that by the 
complainant’s showing there is a corporate property belonging 
to the company, which should be first exhausted before he 
can apply for the extraordinary aid of the court against the 
members, and therefore he demurs in law. It is hardly ne- 
cessary to repeat that this is an allegation in the demurrer in 
contradiction to the facts stated in the bill, which however the 
demurrer necessarily admits to be true. The bill charges that 
there never was any joint-stock capital, that the amount to 
be raised in order to pay the contractor for the work, was to 
be raised by progressive assessments on the stockholders; and, 
that the work being suspended by the act of the stockholders, 
that which is done is utterly worthless and will not produce 
any price from which the contractor can be paid. The de- 
murrer admits all this, and it would be a mere mockery to 
hold out any expectation that so much of the work done, as 
leaves the object unattained, can ever produce one cent. It 
might be sufficient, therefore, merely to say, that the demurrer 
must be overruled. But the argument on the demurrer 
was placed on a broader foundation: it was laid down asa 
position, that the individual members of a corporation are 
never liable, in their individual capacity, for acts or debts of 
the corporation, unless the act creating it makes them so, and 
that the liability of the individual on failure of the stock of 
the company, has never been decided. ‘That the person con- 
tracting with a corporation, trusts to the corporate fund and 
not to the individuals, who are constantly selling out and others 
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purchasing in. On examining these questions there are cer- 
tain difficulties. The statute of 1816, creating the private 
corporation in question, does not expressly enact that the cor- 
porators shall be liable in their individual capacity; on which 
Mr. Dunkin raised the presumption that the legislature did 
not intend to make them personally liable, or it would have 
enacted it as it has done in particular cases. Ido not think 
great stress is to be laid on that, to establish evidence of inten- 
tion on the part of the legislature. The absence of such a 
provision left the case subject to the operation of the law, 
whatever that might be. But the statute of 1816 gave great 
privileges to the company, with power to purchase lands and 
slaves, and take lands from the owners by valuation, which 
should be paid for; with all the powers, privileges and immu- 
nities granted to Santee and Cooper river canal, with powers 
to contract debts, and to be sued and sue. It is not conceivable 
that the legislature intended to authorize a company to make 
contracts to a large extent with private citizens, and even to 
take their lands against their will, and when the scheme had 
failed to permit the individual members to withdraw from the 
company, and leave the corporate name an empty shell, with- 
out any joint-stock to look to for compensation. I am quite 
sure the legislature had no such intention, and I am unwilling 
to apply strong terms to those who would desire to act such 
apart. Iam not however to decide on a question of abstract 
morals, but to pronounce what is the law. The elementary 
writers do certainly state very distinctly, that the debts of a 
corporation, either to or from it, are totally extinguished by 
its dissolution, so that the members thereof cannot recover or 
be charged with them in their natural capacity.!. For this 
law Mr. justice Blackstone quotes 1 Levintz, 237.2 The 
writer of the text of the treatise of equity (Mr. Barlow), to 
which Mr. Fonblanque has attached his valuable notes, asserts 
the same doctrine, and quotes the same case from Levintz, 


* | Black. Com. 517, 18. * Edmunds v. Brown, 
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and no other.! If this be law, it would seem to be law against 
reason, and it must be recognised as law acting on its own 
strength. It cannot arise from any by-law of the corporation, 
which allows a member to separate himself and his interest 
from the company, or be excluded for some misconduet. For 
it is expressly laid down by all the writers, that a by-law can 
operate only on members and not on a stranger. Their by- 
laws are for the government of themselves, and no trading 
company can make by-laws which may affect the king’s pre- 
rogative, or the common profit of the people And the very 
charter in question, (sec. 2,) gives power to make by-laws for 
their own government and no more. The argument then 
that Mr. Matthews is released under the by-laws of the com- 
pany from paying his proportion of the debt, is unfounded. 
Indeed Mr. Dunkin eandidly acknowledged that the by-laws 
eould not affect strangers; but he contended that his retreat 
from the company arising under their by-laws, by refusing to 
pay the assessment, obliged the company or the members to 
pay his quota of the debt. 

That may be so among themselves; but it is no answer to 
the claim of the complainant, who is a stranger to the com- 
pany. The exemption from liability contended for, must rest 
then simply on the ground that sueh is the general law. In 
opposition to the law, as laid down by the elementary writers, 
who cite and rely sole?y on the case from Levintz, there is 
a most solemn decision by the house of lords, reversing the 
decree of the court of chancery on this very point. It is the 
case of Dr. Salmon v. the Hamburg Company, reported in 
Chan. Ca. 206-7; 23 Car. 2, and cited and stated distinctly by 
Mr. Viner in the 6th vol. of his Abridgment, 310-11. In this 
important cause the chancellor dismissed the bill, on the 
ground, that in ordinary proceedings the chancery could not 
relieve the plaintiff against the defendants, (members of the 
company,) because they being a company. The house of 


! 1 Fon. 297, in the text. 
* | Black. 408, 9; 6 Mod. 124; see too 19 John, 456, above cited. 
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lords decided that the dismission of the bill be reversed, and 
that the chancery should issue its process to compel an answer, 
&e., or to take the bill pro confesso, and. should proceed to 
examine what the complainant’s just debt is, and should de- 
cree the said company to pay what was justly due, and upon 
non-payment of the money by the corporation, (after service 
of the decree,) then the lord chancellor should order and 
decree, that the governor, deputy-governor, and twenty-four 
assistants of the company, should proceed to make such assess- 
ment (or leviation as it is called) on every member of the said 
company, who is to be contributory, as shall be suflicient to 
satisfy the said sum decreed to be due, and to collect and levy 
the same, and pay it over to the plaintiff; and on failure of 
such assessment, then and from thenceforth, every person of 
the said company shall be made liable to pay his proportion, 
and such process shall issue against such member refusing, or 
delaying to pay his proportion, as is usual against persons 
charged by decree of this court, for any duty in their several 
cepacities, This, then, is a decision of the highest tribunal, 
establishing the liability of the individual members of a cor- 
poration to pay a just debt, and I have found no counter- 
decision to diminish its authority; but I find it expressly 
referred to, and recognised as authority by the court of errors, 
in 19 John. 484. Mr. Fonblanque, in his note, makes a 
quere, whether the company was a corporate company. In 
the statement by Viner, it is expressly called a corporation. 
Now, I cannot understand the distinction, between an existing 
company, which cannot or will not produce corporate funds, 
and of a company, some of the members of which attempted 
to withdraw themselves from it when in a falling state, and 
escape responsibility. Nor do I perceive any material dif- 
ference between a corporation, formerly dissolved, or existing 
nominally without any efficiency; and all the members who 
have answered (but one) held themselves liable for their 
respective proportions, as the plain justice of the case is, that 
the company, and the members who were essentially the com- 
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pany, should pay the debt. I will venture to follow the course 
prescribed in the above case, and leave it then to the wisdom 
of the higher tribunal to decide, whether that be the law on 
this momentous question 
more interesting to the community, since incorporated com- 
panies are continually multiplying and increasing their con- 
tracts with the citizens. It will then be known, whether this 
fine and convenient invention of the Roman jurisprudence, 





a question becoming every day 


to which the idea and the system of corporate bodies is trace- 
able, is to be a public blessing or a snare, and a trap to the 
unwary. There were several other objections, which I will 
not wait to discuss, as they will doubtless be all brought to 
the view of the court of appeals. One, only, I shall notice. — 
It was urged, that if the individual members were to be made 
liable, then all should be made parties. To this, I answer, 
that as no more is claimed of each individual, than his own 
quota or proportion, it is not necessary, in relation to him, 
that all should be parties: that might be impossible, or unne- 
cessary—some may have emigrated—some died—some been 
insolvent, and some may have paid. 

[I am aware that great difficulties may occur under any 
decision which may be made, and that care must be taken 
to hold liable those, only, who were members at the time the 
contract was made which created the debt. But of one thing 
Iam quite sure, that if inconvenience may arise on the one 
hand, great injustice must be done on the other. I make the 
decision, therefore, expressly, that the doctrine may be settled 
and modified as justice may require. 

It is, therefore, ordered and decreed, that the demurrer of 
Mr. Matthews be overruled, and that his answer be received. 
That it be referred to the master or commissioner in equity 
to examine and report when the contract was made between 
the company and the plaintiff, and how much is justly due to 
him after giving credits for the payments, and the company 
do lay before the said officer, a statement of their joint-stock, 
applicable to pay the said debt, and take measures within 
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six months to make the same productive by sale or other- 
wise, and that on failure thereof, in whole or in part, each indi- 
vidual member be held liable to pay his quota or proportion 
of the deficiency, and that on failing to pay his proportion, the 
process of the court do issue to enforce the payments by each 
of his proportion of the deficiency, unless the money be raised 
within six months after the recording of this decree, by assess- 
ments made and collected by the company or its members; 
and that the said officer do inquire and report, whether Mr. 
Matthews has actually ceased to be a member of the said 
company, and at what time he so ceased. 


Signed—Henry W. Desaussure, 


APPEAL DECREE. 

Jounson J. All the defendants, except Mr. William 
Matthews, have acquiesced in the decree of the circuit court, 
and he has renewed here by way of appeal, the grounds of 
his defence below, and for the more convenient consideration 
of them, I shall class them under the following heads :— 

ist. In abatement—because all the persons named in the 
act of incorporation are not made defendants. 

2d. He demurs to the jurisdiction of the court; and for 
cause, states, that from complainant’s own showing, the cor- 
poration possessed visible property sufficient to satisfy his 
demand, and the contract being one over which the law 
courts had jurisdiction, he had an adequate remedy there, 
and was not, therefore, entitled to the extraordinary aid of 
the court of chancery, and in any event he was not indivi- 
dually liable. 

3d. The answer puts the complainant to the proof of the 
facts charged in the bill, and rests the defence upon the 
ground that the defendant had withdrawn himself from the 
corporation before the contract was entered into—at any rate 
before the work was completed, and had paid up all the 
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assessments which had been made on him, whilst a member; 
and he contends, in the last resort, that he is only responsible 
for his proportion of the expenses incurred whilst he was a 
member. 

The inconsistency and incongruity of these several grounds 
of defence has not escaped the observation of the chancellor, 
and the court concur with him fully in his animadversions on 
them. But as no question has been made here in relation to 
them, and as the inconvenience resulting from them will have 
passed away, when the points growing out of them shall 
have been decided by the opinion of this court, it will not be 
necessary to remark further upon them. 

Ist. The foundation of the plea in abatement is, that four 
persons, (viz. David R. Williams, Hugh Rose, Frank Weston 
and John Gordon,) named in the act of incorporation, as 
members, are not parties to this bill. But the proceedings of 
the corporation abundantly show that all the shares were 
owned by the state, and the defendants named in the bill, at 
the time the contract was entered into with the complainant, 
and the work executed; and although it is not very clearly 
shown, how, or at what time, they went out of the corpo- 
ration, it is impossible they could then have been members, 
and it will be presumed that they went out upon the terms 
and in conformity with their by-laws, and their right to do so 
will not be controverted by Mr. Matthews, as that is a right 
which he himself claims as the foundation of his defence to 
the merits. They could then have had no interest in this 
matter, and ought not to have been made parties. 

2d. If we take for granted the facts assumed by the de- 
murrer, that from the complainant’s own showing, the corpo- 
ration owned property enough to satisfy the complainant’s 
demand, and that he had an adequate remedy at law, the 
legal conclusion is undoubtedly correct. But the assumption 
that the complainant states in his bill, either directly or by 
necessary implication, that the corporation owned any pro- 
perty is not warranted. The only attempt to sustain it, is by 
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a deduction from the fact, that the corporation employed com- 
plainant to excavate a canal, and that he did so in part, and 
hence it is concluded, that the canal belonged to the corpora- 
tion, and that it is sufficient to pay this demand. But non 
constat that the corporation ever had any property in the 
soil, or if they had, that it had not reverted to the grantor by 
non-user or the dissolution of the corporation, or surrendered, 
or otherwise disposed of it, and the leading object of the 
bill is for a discovery whether there is any property or funds 
out of which the complainant’s demand may be satisfied, and 
if this object had been obtained, and the result had proved 
what is assumed by the demurrer, that there was sufficient 
property, then there would have been an end to all further 
contests about it. 

The discovery sought, was in itself a sufficient ground of 
equity jurisdiction; but there is yet another which I think 
equally strong, and grows out of the ground stated in the 
demurrer, that the individual corporators were not, in any 
court, liable, in their natural capacities, for the debts of the 
corporation. 

The object of this association, expressed in the act, was 
to open a canal navigation between Winyaw bay and the 
Santee river, and between the Santee and Wando rivers, 
which from its nature could not be accomplished without very 
heavy expenditures. No specific fund was set apart or 
assigned to these objects, either in the act or the organization 
of the corporation, and as the means of supplying it they 
entered into a resolution, noticed by the chancellor, that it 
should be raised by assessments to be made on the individual 
members in proportion to the number of shares owned by 
each, according to the nature of their contracts and the exi- 
gencies of the work; and the complainant alleges that Mr. 
Matthews was $1000 in arrears to the corporation on account 
of these assessments, and he contends that this constituted a 
fund to which he was entitled in satisfaction of his demand. 


1 Vide 1 Black. Com. 484. 
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That such a resolution, having the effect and operation of 
a by-law, was obligatory on the individual members, and that 
the fund to be raised under it is liable to the debts of the cor- 
poration, are positions which will not be called in question. 
It is the substitution of the credit of the individual members 
for a common fund, and the creditors of the corporation must 
be allowed the benefit of it in some way or other. There is 
no common law process, of which I am aware, by which the 
complainant could compel the corporation to enforce this 
demand against Mr. Matthews, or if they had, to compel 
them to appropriate it to the satisfaction of his demand. As 
a corporation, no proceeding at common law can operate 
upon them in personam, and they have no common property 
upon which the process of the law courts can act, and without 
the aid of the extraordinary power of the court of chancery, 
he would be without a remedy. 

The extent and nature of the liabilities of the individual 
corporators, and the mode of relief, are, I think, very clearly 
indicated by the case of Dr. Salmon v. the Hamburg Com- 
pany,' referred to by the chancellor; nor can I, upon the most 
careful examination of that case, find in it any thing which is 
at war with the principle contended for, and which appears to 
me to be well settled, (some dicta to the contrary notwith- 
standing,)? that individual corporators are not liable in their 
natural capacities, for the debts of the corporation. That 
corporation, like this, was without a visible tangible fund to 
which creditors might resort. Its funds consisted in the lia- 
bility of the members to be assessed or rated, as occasion 
might require to meet the common burthen, and the relief 
granted was intended and calculated to compel and assist the 
corporation to enforce the liability of the individual members, 
and to realize this fund and apply it to the payment of their 
debts, or in other words, the Hamburg company was in debt 


* 1 Ca. in Ch. 206; reported also in Kyd. on Corp’ns. 273. 
#2 Vern. 396, note. 
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to Dr. Salmon, and the individual members of the company 
were bound to the company (not to him) to contribute their . 
respective proportions to the payment of his debt, and the 
relief afforded acted upon them only through, and in reference 
to the rights of the corporation. 

In the case under consideration, the Winyaw and Wando 
canal company imposed an assessment on its members to an 
amount which it was supposed would cover the extent of 
their liabilities, which Mr. Matthews, among others, has 
neglected or refused to pay, and the company have neglected 
to enforce. ‘The mode of relief indicated by the case quoted, 
is to compel and assist the company to reduce this fund into 
possession, and to apply it to the payment of the complainant’s 
demand, and is in effect a guasi subrogation of the complainant 
to the rights of the company. 

3d. The answer of Mr. Matthews puts the defence upon 
the ground that he was not a member of the corporation at 
the time the contract was made, or that he had retired from 
it before the work was done, having paid all the assessments 
to which he was liable. 

As between the individual members of the corporation 
they had unquestionably the power to prosecute the terms 
and to regulate the mode in which members were to be ad- 
mitted into, and resign or withdraw from it, and there is no 
doubt that having resigned or withdrawn upon the terms 
prescribed, he was as completely absolved from his obliga- 
tions as a member, as if he had never belonged to it. Cer- 
tainly, with respect to subsequent contracts, and in general 
from all liabilities; but I am not prepared to say, nor is it 
necessary here to decide, that a case may not exist in which 
even the retiring members would not be bound in respect to 
creditors. 

So far then as the case depends upon this question it is an 
issue of fact. The bill charges that Mr. Matthews was a 
member and in arrears to the common fund. His answer 
admits that he had been a member, but avers that he had 
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withdrawn or resigned and paid up all arrears, and in proof 
of this fact he relies on the circumstance that he had neglected 
to pay the assessment made upon him by the corporation, 
which under the by-laws, he contends, disfranchised and 
operated to deprive him of all the rights and privileges, and 
exempting him from the liabilities of a member. 

I coneur with the chancellor that this conclusion does not 
follow from the fact stated. The by-law in question was 
obviously intended to operate as a penalty to enforce the 
punctual payment of the assessments, which circumstances 
might require; of which the corporation might or might not 
avail itself, but until the defalcation was ascertained and the 
corporation had acted upon it, they had a right to regard him 
asa member. He might, there is no doubt, have withdrawn 
with their consent and perhaps without it; but he had no 
right to determine for the corporation, that an act done by 
him of his own accord and for ayy thing that appears without 
their knowledge, constituted a withdrawal or resignation, or 
would induce the corporation to expel him. 

The unreasonableness of such a conclusion is, I think, well 
illustrated by the chancellor. The contract in question was 
doubtless entered into on the faith that all the defendants 
named in the bill were members of the corporation, and 
bound to contribute towards the expenditures to be incurred; 
and if Mr. Matthews’ withholding the assessment made on 
him, ipso facto removed him from the corporation, every 
other member had the same right, and for the same reasons, 
the state and general Hampton, Frederick Kohne, and Abra- 
ham Blanding are not members, as they are also in arrears; 
and the whole burthen would be thus thrown on the other 
individual members of the corporation, perhaps ruinous to 
them, and in that event to the complainant also. Such a con- 
sequence is so much at war with natural justice and common 
honesty, that a principle leading to it will never receive the 
sanction of a court of justice. 

These circumstances then do not in themselves, prove that 
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Mr. Matthews was not a member of the corporation, and the 
assessment on him would seem to authorize the inference 
that the corporation still considered him as a member; but 
the reference ordered by the chancellor has left that matter 
open to further investigation, which will give him an oppor- 
tunity of showing if he can, other and more satisfactory evi- 
dence of the fact. 

On this reference the only question in which Mr. Matthews 
will have a separate interest will be, whether he had or had 
not ceased to be a member of the corporation, on the terms 
and conditions prescribed by their by-laws, and paid up all 
assessments to which he was liable. If this fact be found 
against him, then of course he stands in the same situation, 
and in common with the other individuals is bound by the 
assessments made to defray the debts of the corporation. 

Motion refused. 

Signed—Davip Jonnson. 


I concur.—AsBram Nort. 


I cannot concur in this case: my reasons will be stated 
hereafter at length. 
C. J. Concocx,. 


No subsequent opinion has been delivered. 





ART. VI.—POWER AND PRIVILEGES OF THE SEPA. 
RATE BRANCHES OF THE LEGISLATURE. 


Tue jurisdiction of the respective houses of the legislature is 

of two sorts—legislative and judicial. When either house 

acts in the exercise of its legislative jurisdiction, it acts as a 

member or branch only of the entire legislature. It does not 
VOL. Iv. 10 
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in itself constitute that entire legislature, but is only a part of 
it. As such, its jurisdiction and powers are no more equal to 
those of the entire legislature, than those of an individual 
member of the house are equal to those of the entire house of 
which he is a member. 

On the other hand when either house acts judicially, it acts 
independently of all other branches of the legislature. It is 
not responsible to either of the other branches, or to any other 
tribunal under the constitution, so long as it confines itself 
within the proper limits of its jurisdiction. Even if it exceed 
those limits, it may be practically very difficult if not impos- 
sible for the injured party to obtain redress, as will be seen 
below. 

The /egislative jurisdiction of either house needs no defini- 
tion. To prevent confusion in the mind, however, it is neces- 
sary to discriminate between the legislative jurisdiction of a 
single house, and the legislative power of the aggregate bodies 
composing the legislature when united in their action, The 
former is a subordinate jurisdiction subject to existing law. 
The latter is legislation itself, and is independent of all pre- 
vious laws except those which are written in the constitution, 

The judicial authority of the bodies composing the legisla- 
ture, is exercised in cases of impeachment, of contested elec- 
tions of members, of misbehaviour of members, and of con- 
tempts or breaches of privilege committed in or out of their 
presence by their members or officers, or by strangers. This 
enumeration includes all the legitimate judicial powers of the 
bodies composing the legislature. In the exercise of ¢hese 
powers either house. may cite witnesses to appear, may pro- 
pound interrogatories, compel answers to them, and commit 
for contempt of their jurisdiction, all who refuse to answer. 
The reason is that each house constitutes for these purposes a 
court, and possesses all the inherent powers of a judicial tri- 
bunal, including that of defining and punishing such offences 
as constitute contempts of their jurisdiction. 

Concurrently with the judicial and legislative jurisdictions, 
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each house is in the habit of exercising what may be called 
an inquisitorial jurisdiction, through the medium of examina- 
tions made at the bar of the house, or more frequently through 
its committees. This inquisitorial jurisdiction, however, is 
not exclusive or independent of the judicial and legislative 
jurisdictions, but is merely auxiliary and incidental to them, 
partaking alternately of the nature of the one or the other 
respectively, as it is for the time-being exercised in aid of 
either, and not forming in itself a third or distinct head of par- 
liamentary jurisdiction. In America, where the powers of 
the legislature are defined in written charters from the peo- 
ple, it would be highly dangerous to the independence and 
integrity of our institutions to elevate this auxiliary jurisdic- 
tion beyond its proper level. The exercise of this inquisitorial 
jurisdiction, should be conducted with reference and analogy 
to the jurisdiction, whether legislative or judicial, in aid of 
which it is for the time being exercised. When the inquiry 
concerns a subject of judicial cognizance, as the body making 
the inquiry is to all intents and purposes a court of justice, it 
seems proper, at all events it is plausible, that it be armed 
with the privileges, powers, protections, and immunities of a 
court of justice. The same reason does not in like manner 
apply to inquiries on other subjects. It does not therefore 
follow that the same rule or practice should apply to inquiries 
on such other subjects. On the contrary, our first impressions 
would naturally lead us to look for a different rule or practice, 
founded on some different reason, or analogy adapted to the 
different case. 

The necessity, if there be any, for the jurisdiction over wit- 
nesses in cases of contempt or breach of privilege, is the ne- 
cessity of se//-preservation, and is so defined in all the books 
upon the subject. Another necessity for it in the judicial pro- 
ceedings of the house is, that in some of these proceedings the 
house is more or less under the influence of the rules of legal 
evidence, and as in such cases they can act upon no other 
evidence, it follows that they must be at liberty to procure 
and compel its production as any other court may do. 











112 POWER AND PRIVILEGES oF 





On the other hand, in cases of legislation, no question of 
self-preservation can very well be said to arise, nor does the 
house necessarily require evidence of a strictly legal character. 
General notoriety, common report, the individual knowledge 
of the members of the house, information from others, it mat- 
ters not how communicated, are legitimate grounds for action 
in the way of legislation. It will be admitted that this dis- 
penses, in most cases, with the grounds of necessity which 
apply to the case of judicial inquiries, 

But it is said that there may exist in matters of legislation, 
a moral or relative necessity, which ought to be as imperative 
as the more absolute necessity which exists in the other case. 
This moral necessity arises, it is said, from motives of justice, 
charity and humanity, in requiring the strongest possible evi- 
dence as a preliminary to such legislation as may impute cri- 
minality to any classes or individuals of our fellow citizens. 

The argument is specious but not solid. It tends to make a 
sing'e branch of the legislature usurp the jurisdiction which 
belongs to the whole legislature collectively. Either the 
offence imputed to such persons is, or is not, a proper subject 
for judicial investigation and judicial punishment. If not a 
proper subject for it, the legislature should not meddle with 
the question. Ifa proper subject for judicial cognizance, the 
legislature can determine whether the existing laws are cal- 
culated to enable the judiciary to reach the evil complained 
of. If not calculated to do so, they may give larger and 
ampler powers to the courts, subject to the constitutional pro- 
hibition to pass ex post facto laws. Subject to the same 
restriction, they may constitute a special court for the purpose, 
or may even constitute a committee of their own bodies a 
judicial tribunal for the purpose. But this ought not to be 
done by one branch of the legislature alone. Alli its branches 
should unite, and do it by an act of /egislation. Otherwise 
the injustice and absurdity may occur of one branch of the 
legislature forcing citizens from their families and their avo- 
cations, and even imprisoning their bodies, for the sake of an 
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inquiry which the other branches of the same legislature may 
deem so frivolous and unimportant as to be a mere waste of 
the time and money of the commonwealth. Nay, even a 
committee representing in its views a small minority of the 
house itself, composed perhaps of members interested in the 
question submitted to it, may perpetrate enormities or absur- 
dities of this sort, without limit, and without responsibility 
in any quarter. 

The admission that an act of the entire legislature in the 
form of a statute or of a joint resolution, approved by the 
governor, may, in certain cases, as an act of legislation 
invest a single house or one of its committees, or a joint 
committee of both houses, with powers to compel the pro- 
duction of testimony, similar to those possessed by judicial 
tribunals in matters proper for judicial investigation, does not 
amount to a concession that this may be done in all cases, 
or that it is a wise or proper exercise of legislative power in 
any case. It is difficult to conceive a case in which it would 
not tend more or less directly to the sanction of that greatest 
of political and legal evils, an interference by the legislature 
with the judiciary. Still there are cases in which there exists 
the power to do it, and in which a dutiful citizen may be 
obliged to submit to it, although it may be in a particular 
case an unwise and unjust abuse of power. But a pro- 
position has been advanced which goes much farther, and 
arrogates this power in its broadest extent to a single house, 
acting alone, without the aid of the other branches of the 
legislature, upon an inquiry concerning mere matters of pros- 
pective legislation, in which none of the rights or privileges 
of the particular house are involved in question. This pro- 
position cannot be maintained without admitting the power 
of a single branch of the legislature to convert at pleasure a 
legislative inquiry into a judicial inquiry, and thus over- 
turning and destroying the constitutional barrier, which 
divides the legislature from the judiciary. Although the pro- 
position is confidently and boldly maintained by its supporters, 
10* 
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it is one which has been condemned and rejected in this 
country, by the concession of the whole constitutional legis- 
lature of Pennsylvania, and by all the branches of the con- 
gress of the United States, and in England before our inde- 
pendence, by acts in which all the branches of the British 
parliament concurred in provisions plainly founded on the 
assumption of its non-existence, in that country. 

Parliamentary precedents are in England of two sorts, first, 
those involved in concessions or declarations contained in acts 
of legislation. These are supreme, as the parliament of 
England is not dependant upon any charter or constitution 
which it has not the lawful power to abrogate or to alter: 
secondly, precedents founded on acts of a single house in 
matters where its jurisdiction is exercisable, not in the way 
of legislation but in some manner independently of the rest of 
the legislature. Precedents of this second class are of greater 
or less authority, according to the subject upon which, and 
the circumstances under which they occurred. Some are 
tainted with oppression, others with corruption; some were 
the revolutionary measures of faction, others the intemperate 
or venal measures of party. On the other hand, there occur 
precedents of undoubted authority which have the same force 
and effect as evidence of parliamentary law, which the 
decisions of Westminster Hall afford upon other branches of 
law. There is a law of parliamentary usage of which these 
precedents are reputable evidence, subordinate only to that 
higher species of evidence, which is to be found in the acts 
and resolutions of the entire legislature. Precedents of par- 
liamentary usage, are chiefly authority upon matters of 
privilege. When a particular case is once admitted to be a 
case of privilege, all proceedings of either house upon the 
subject are judicial, and their proceedings are authority, as 
judicial decisions. The difficulty lies in determining what are 
and what are not, cases of privilege ; and in deciding whether 
a single house of parliament has or has not the absolute 
power of defining and determining its own privileges. Of 
this difficulty something will be said below. 
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The scruple at first opposed in England against the power 
of either house of parliament to imprison in any case, was 
surmounted by a course of reasoning which has reference to 
no other than the judicial jurisdiction of the house. The 
scruple was based upon the provision of magna charta, 
“that no man shall be imprisoned but by the lawful judg- 
ment of his peers, or by the law of the land;” and the pro- 
vision of a statute of Edward III. that no man shall be taken 
or imprisoned, “ without being brought in to answer by due 
process of law.’”’ The scruple was overcome by the assertion 
that the power to imprison in cases within its jurisdiction 
was a part of the usage of parliament, which usage consti- 
tuted a part of the “law of the land’? On this foundation 
the whole superstructure of parliamentary privilege has been 
reared, It led in the reigns of James I. and Charles I. to the 
direct assumption by the house of commons of the preroga- 
tive of supreme judicature, which it claimed as a part of its 
privileges. This has been since universally acknowledged to 
have been an usurpation by the commons of power to which 
they had no title. In the latter part of the reign of James I. 
the lords and the commons had a conference upon this sub- 
ject, in which the commons made every possible endeavour 
but without success, to sustain their recent proceedings by 
the authority of precedents. The precedents which they 
were able to adduce went no farther than to prove what 
they had done “in matters concerning themselves.’’ They 
showed that they had inflicted punishments on delinquents 
where the cause had concerned a messenger of their house, 
or the privileges of the house. Hereupon, the lords stated 
that the question was not whether the commons had a right 
of judicature in matters concerning themselves, but whether 
they could sentence a man not a member of their house for 
a matter which. did not concern them. The lords insisted that 
the commons had no power of judicature or coercion except 
in matters concerning their own house. The commons pro- 
testing that their rights and priveleges should remain as 
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before, yielded the point of judicature in the particular case, 
to resume it again so soon as they might feel their strength 
equal to a competition with the other branches of the 
legislature. 

In the next reign, the commons took a position, which 
being unveiled of the sophistry by which it was encompassed, 
amounted to no more nor less than that being the sole 
admitted judges of their own ‘privileges, they were qualified 
to create in themselves by their own judgment, such privi- 
leges as they might see proper to claim. 

By the invention of new privileges they readily assumed 
upon themselves alone, the entire powers which had formerly 
been exercised jointly by the king, lords, and commons. That 
they might do this effectually, they forcibly deposed and put 
to death the king, and by an act of mere power annihilated 
the house of peers. This house of commons did not, how- 
ever, proceed all at once to these extreme measures. One of 
their first steps had been to arrogate to themselves, as if it 
were one of their parliamentary privileges, the right of 
coercing witnesses to answer questions propounded in the 
course of inquiries concerning matters of prospective legis- 
lation. 

The king and the lords denied their right to act coercively 
in such cases, on the declared ground that the vote of a single 
house or branch of the legislature could neither make the 
law nor declare what it was, or ought to be. 

On the restoration, the other branches of the legislature 
resumed their functions, and the commons thenceforth acted 
co-ordinately with the king and the lords, as forming together 
with them one legislature. The mode in which the commons 
had carried their point by dint of mere force, during the pre- 
vious reign, was not looked upon as a precedent, in favour of 
the legality of their proceedings, or as establishing the pri- 
vileges for which they had contended with so little mode- 
ration. On the contrary it was taken for granted by all parties, 
that an act of all the branches of the legislature was requisite, 
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in order to enable either house to compel witnesses to answer 
questions, put under inquiries which did not immediately 
concern the acknowledged privileges of the house. In 1667, 
the commons were desirous of appointing a committee to make 
inquiry and examination into the public accounts of the king- 
dom, with power to send for persons, books, and papers, 
and to compel by imprisonment obedience to their orders. 
The mode which they adopted in order to effect this purpose, 
was that of an act of parliament appointing members of par- 
liament commissioners to take the accounts, with authority to 
compel the attendance of witnesses, and the production of 
books and papers, and to imprison without bail or mainprize 
till obedience, &c. all persons refusing to be examined, or to 
produce the books and papers called for. Two years after 
the revolution of 1688 a similar act was passed of a more 
general character, and with more extensive provisions on 
the subject in question. This act was renewed from year to 
year with additions and modifications, and occas9nal changes 
in the title until the reign of George I. In some of these acts 
the commissioners are named from among the members of 
the existing house of commons. In others they are left to be 
selected by the house. In the latter instances we find by the 
journals that they were ballotted for, and elected from among 
the members. In the cotemporary annals, the members thus 
appointed, are sometimes referred to by their title of com- 
f are mentioned as a com- 
mittee of the house, which was the character in which they 


missioners. At other times the 


were generally viewed by the nation. Commitments were 
made by them in more cases than one, of persons refusing to 
testify, or to produce documents required by them. These 
commitments have been cited by superficial examiners of the 
subject as precedents in favour of the position that the house 
asserted the affirmative of the question now under considera- 
tion. It is however palpable, that the commitments were 
made not by virtue of the authority of either house of parlia- 
ment alone, but under the authority of the entire legislature, 
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conferred by the acts of parliament that have been referred 
to. These acts of parliament are tantamount to a legislative 
disclaimer of all pretension of right in a single house to com- 
mit a person for refusing to give testimony in the cases 
provided for. Thus in the half century succeeding the resto- 
ration, we have in these acts convincing proof that the Eng- 
lish parliament rejected the claims of their predecessors of the 
long parliament. There never was a time, however, during 
which the house of commons showed itself more anxious 
or more resolute than they were during this half century, in 
asserting and maintaining all the privileges to which any 
claim could be laid, or could be pretended. They even 
claimed some privileges to which sueceeding generations have 
altogether denied the correctness of their pretensions. There 
are striking instances of this sort, during that part of the 
period which preceded, as well as that part of it which followed 
the revolution of 1688. The disputes between the lords and 
the commogg, in 1675 and in 1703-4, show that even party 
distinctions were at this period merged in both houses, when 
the all-absorbing question of parliamentary privilege came 
under discussion. During the existence of all this excitement 
of feeling upon the subject, it was practically conceded that the 
legislation of the whole parliament was requisite to confer 
the power of compelling witnesses to testify, and, conse- 
quently that the powers of a single house were inadequate 
for that purpose. . 

It is easy for joint legislative action to take place where 
there is a concurrence of opinion between the different 
branches of the legislature. In the absence of such concur- 
rence, itis by no means expedient that the inquisitorial power 
of either house should be enforced compulsorily to the pos- 
sible oppression of any of their fellow citizens. 

That the subject has been viewed in this light by the con- 
gress of the United States, appears among other proofs, from 
the act of congress incorporating the late Bank of the United 
States, which expressly enacts that it shall at all times be law- 
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ful for a committee of either house of congress appointed for 
that purpose, to inspect the books and to examine into the 
proceedings of the corporation, and report whether the provi- 
sions of its charter have been violated. Many of the char- 
ters of banks incorporated by the legislature of Pennsylvania, 
give similar powers to a joint-committee of both houses of 
the state legislature. Besides these particular acts, such a 
power is given by the general bank laws of 1814 and 1824. 

In the face of these conclusive evidences, and of others that 
might be adduced, of the admitted necessity of legislative in- 
terposition in cases of this description, it would be in vain, 
on the other side of the question, to select here and there an 
isolated example if there be any, of a single house of the legis- 
lature of England or America, having acted under the suppo- 
sition that it possessed in all cases the power of compelling 
unwilling witnesses to answer such questions as it might see 
proper to propound on any subject. In one of the latest cases 
which have occurred in England, lord Grey, than whom there 
has been no more zealous champion of parliamentary privi- 
lege, said that, “unquestionably it would have been wrong 
to move for the production of accounts by the city of London, 
if they had not been suitors to parliament.” If a contrary 
precedent could be found since the independence of America 
or even before it, such a precedent as the act of a single house 
only, ought not to be poised against, much less suffered to out- 
weigh, the authority of acts of legislation. 

To say that it is or is not probable that the jurisdiction, if 
admitted, would be abused by those who would exercise it, 
is very little to the purpose on either side of the question. It 
may however with safety be affirmed, that it would be liable 
to very great abuse. The jurisdiction, if exercisable at all, 
can be exercised only in the way of analogy to proceedings 
in cases of breach of privilege. This jurisdiction is attended 
with the twofold evil of being summary, and of enabling 
those who are a party to the proceeding to sit in judgment in 
their own cause. Prudent and patriotic men in England and 
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in this country have always lived in greater or less dread of 
the possibility of abuse by parliamentary bodies, of this spe- 
cies of jurisdiction, even in those cases of privilege where its 
existence is undeniable. That their apprehensions are not 
destitute of reason, will be acknowledged by any candid per- 
son who impartially reviews the history of attempts that have 
been made to abuse the jurisdiction, in both countries. Some 
of these attempts have been in a measure successful, suffi- 
ciently so at least to serve as warning beacons for future ages. 
The startling instances in British history during the long par- 
liament and the parliaments of 1675, 1680 and 1703, are fa- 
miliar to every reader. The spirit of the British parliament 
in 1720 may be read in the speeches of its members, on the 
occasion of the explosion of the South Sea bubble. One of 
the most eminent members of the house of commons spoke 
thus: “ He owned it had been by some suggested that there 
was no law to punish the directors of the South Sea com- 
pany, who were justly looked upon as the immediate 
authors of the present misfortunes. But in his opinion 
they ought on this occasion to follow the example of the 
ancient Romans, who having no law against parricides, 
because their legislators supposed no son could be so 
unnaturally wicked as to embrue his hands in a father’s 
blood, made one to punish so heinous a crime, as soon as it 
happened to be committed; and adjudged the guilty wretch 
to be thrown alive sewed up in a sack into the Tyber. Con- 
eluding, that as he looked upon the contrivers and executors 
of the villainous South Sea scheme, as the parricides of their 
country, he should be satisfied to see them undergo the same 
punishment.”’ It is perhaps well for England that both 
parties in parliament during the present century concur in 
opinion, that neither of the houses of parliament should pos- 
sess or exercise any privileges beyond what may be essential 
to them, for the purposes of self-protection. There is, how- 
ever, no power so dreadful as that which commands the 
forbearance of those who possess it. 
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During the debate before the house of representatives of 
the United States, on the case of Ronnsavall, in 1812, a mem- 
ber was permitted to say without being contradicted by 
any one, that there was “A PRECEDENT ON RECORD IN A 


NEIGHBOURING STATE, WHERE A MAN WAS BROUGHT TO THE 
BAR OF THE HOUSE AND WHIPPED TO DEATH.” In what con- 
sisted the offence, or supposed offence of this unhappy victim 
of usurped power, or in what state of this Union there had 
been elected so energetic a corps of legislators, the member 
did not mention. 

In eastern countries, a successful leader of party first 
imprisons his adversary under some colour or pretence of 
legal sanction, and then in a quiet way strangles him, or puts 
his eyes out. Let us in the western hemisphere beware of 
the preliminary step, and there will be no occasion to discuss 
reasons for entertaining or rejecting the apprehension of such 
results. There is danger in whatever tends to encourage the 
assumption of judicial functions, by the separate branches of 
the legislature. 

There is another practica] danger in its assumption, to 
which public attention ought to be fully awakened. This 
consists in the possible absence of power in the judiciary to 
release the citizens from unjust imprisonment by one of the 
houses of the legislature, and the possible absence of remedy 
in the shape of an effectual proceeding by action to recover 
damages for such a wrong. Every commitment by order of 
either house is founded on a resolution of the house, that the 
party committed has been guilty of a contempt of their privi- 
leges. Now, if the offence imputed to the party really 
involved a question of privilege, the jurisdiction of the house 
would be judicial, and would therefore be exclusive of all 
jurisdiction or supervision by the other judicial tribunals of 
the commonwealth. In such a case the resolution of the 
house would be the judgment of a court competent to try 
and decide the case, and the commitment of the alleged 
offender would be the mere execution of such a judgment. 

VOL. IV. 11 
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Such a judgment could not be overhauled or examined col- 
laterally by any other tribunal. To a habeas corpus direct- 
ing the sergeant-at-arms to bring up the body of the prisoner, 
with the cause of ‘his detention, it would be enough to show 
the resolution of the house and the speaker’s warrant for the 
arrest and detention of the prisoner. To an action for tres- 
pass and false imprisonment, the same resolution and warrant 
would constitute a justification in bar of the action. 

If the case be one which involves no matter of parliamen- 
tary privilege at all, it is true that the whole proceeding of the 
house is utterly null and void for want of jurisdiction, and 
where jurisdiction is wanting the ground-work of the justifica- 
tion of course fails. Here, however, the case is involved in 
all the perplexity of what a great historian, judge and states- 
man has termed the “sophistical riddle,’ that a parlia- 
mentary body has the exclusive right to judge of its own 
privileges. This argument has been by some lawyers pushed 
to the extent of assuming that the ordinary judicial tribunals 
of the land can never decide that one of the branches of the 
legislature has overstepped the bounds of its jurisdiction in 
matters of alleged breach of privilege. In the case of the 
Aylesbury men in the early part of the last century, the 
British house of commons asserted a right in what they con- 
sidered a point of privilege to interfere with the execution of 
a judgment of the house of lords, affirming on appeal the 
decision of the highest law court of the kingdom. This inter- 
ference and intemperate assertion of unwarrantable privilege 
was repelled by the lords, who resolved, “that neither house 
of parliament hath any power by any vote or declaration to 
create to themselves any new privilege that is not warranted 
by the known laws and customs of parliament.’’ It is matter 
of history that the good sense of the British nation, evinced 
in the manifestations of general popular sentiment on this 
occasion, sustained the lords against the commons. Never- 
theless the commons persevered and imprisoned as contuma- 
cious those who resisted their unjust usurpation of newly 














THE LEGISLATURE. ' 123 





created privileges. The sufferers sought redress by habeas 
corpus, the remedy so highly lauded as the bulwark of 
English liberty. But the judges of England refused their 
aid to these victims of arbitrary violence, alleging that they 
possessed no power upon a habeas corpus to interfere with 
the right of the commons to judge of their own privileges. 
Against this decision, sir John Holt, the greatest judge of that 
age, and one of the greatest judges who have ever lived, 
raised his powerful voice and gave his vote in vain. Sen- 
tentie numerantur non ponderantur. To the disgrace of 
British jurisprudence the prisoners were remanded to custody. 
But to this hour the dissenting opinion of Holt is cited with 
respect and admiration, and it has always been followed in 
England as closely as has been consistent with the semblance 
of an adherence to the authority of the decision made by the 
judges who overruled him. He said, “that this was not such 
an imprisonment as the freemen of England ought to be 
bound by—and that it did highly concern the people of Eng- 
land not to be bound by a declaration of the house of com- 
mons in a matter that before waslawful. That neither house 
of parliament has a power separately to dispose of the liberty 
or property of the people, for that cannot be done but by the 
queen, lords and commons, and this” he said, “is the secu- 
rity of our English constitution, which cannot be altered but 
by act of parliament.’? He admitted, that “the house were 
judges of their own privileges, but” he added, that “the law 
must also be observed.”” * * “That when subjects have 
such a right to bring actions, it cannot be stopped by privilege 
of parliament, for no privilege of parliament can intend so far 
as to destroy a man’s right.””. * * That the privileges of 
the house of commons are limited.’ * * That nothing 
can make a privilege that was not so before (for the breach 
of which a man shall lose his liberty) but an act of parlia- 
ment. That each house is judge of their own privileges, 
because they are more conversant with the privileges of their 
own house; so the judges decline it; but rr THEY COME INCI- 
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DENTALLY BEFORE THE COURTS OF LAW THEY MUST DETER- 
MINE IT THERE.”’ ‘The abstract truth of these remarks of sir 
John Holt has always been conceded in Pennsylvania, and 
has at length forced itself upon the assent of the judges of 
England. The late chief justice Shippen, while president 
judge of the court of common pleas of Philadelphia county, 
had occasion in the year 1788 to deliver the opinion of that 
court on a question of parliamentary privilege. This opinion 
contains the following passage: “The assembly of Pennsyl- 
vania being the legislative branch of our government, its 
members are legally and inherently possessed of all such pri- 
vileges as are necessary to enable them with freedom and 
safety to execute the great trust reposed in them by the body 
of the people who elected them. As this is a parliamentary 
trust, we must necessarily consider the daw of parliament in 
that country from whence we have drawn our otherlaws. That 
part of the law of parliament which respects the privileges of 
its members, was principally established to protect them from 
being molested by their fellow subjects, or oppressed by the 
power of the crown, and to prevent their being diverted from 
the public business. The parliament in general is the sole and 
exclusive judge and expositor of its own privileges: but IN 
CERTAIN CASES IT WILL HAPPEN THAT THEY COME NECESSARI- 
LY AND INCIDENTALLY BEFORE THE COURTS OF LAW AND THEN 
THEY MUST LIKEWISE JUDGE OF THEM.”’ This subject was very 
much considered in Eng!and in the case of sir Francis Burdett, 
in the year 1815. The argumentsand concessions found in the 
report of this case are supposed by some to have established 
or tended to establish that courts of law can take cognizance 
of privileges of parliament, and decide upon them, when 
any question concerning them arises incidentally before the 
courts, the decision of which is necessary for the case in 
judgment; and also that the house of commons cannot by 
their single resolution, without the rest of the parliament, 
either make or declare the law; in other words, cannot of 
themselves alone create a privilege which would in effect be 
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making a law. Inthe course of the argument the counsel 
cited from a MS. a case, (since published,) where in 1662 sir 
Orlando Bridgman said, that “out of parliament where upon 
an action at common law a question concerning privilege of 
parliament arises, nothing hath been more frequent than for 
the judges of the common law to deliver their opinions con- 


cerning it, and consequently to give their judgments * * * 


and when in a common action the privilege of parliament 
doth come to be part of the plea or justification, it is of neces- 
sity that the privilege, whether there be such and what the 
extent of it is, come also into consideration.’’ They also 
cited another case reported by Prynne, as having been decided 
in 1666, where a court of delegates composed of the two chief 
justices and five of the judges, besides other commissioners, 
were after debate among themselves, of opinion “that when 
any question arises concerning privilege of parliament and 
comes legally and judicially before the king’s justices upon 
any case or trial in his majesty’s courts, they are the proper 
judges to allow or disallow it according to law, as in the 
cases of Walsh, Cosins and others forecited: for being judges 
of the principal case, they must by consequence be judges of 
all consequences that attend it.”” On the other side however, 
numerous decisions before and after the Aylesbury men’s 
ease, were referred to as precedents of the positive refusal of 
the courts to entertain this jurisdiction. These were princi- 
pally cases of habeas corpus. In some of them, it appeared 
on the face of the warrants, that the legality of the commit- 
ments was extremely questionable. Cases were also cited in 
which it had been held unnecessary to specify on the face of 
the warrant what had constituted the particular breach of 
privilege or ground of commitment by the house, it being 
deemed sufficient to state generally a resolution of the house, 
that the party committed had been guilty of a contempt of 
their privileges, without more. During the course of the 
argument the counsel supposed a case, however improbable 
to happen, that the house were to direct the speaker to issue 
11* 
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his warrant to puta man to death. Lord Ellenborough (not 
blinking the question, as was afterwards remarked by Mr, 
(since lord) Brougham) said, “The question in all cases 
would be whether the house of commons were a court of 
competent jurisdiction, for the purpose of issuing a warrant 
to do the act. You are putting an extravagant case. J¢ is 
not pretended that the exercise of a general criminal juris- 
diction is any part of their privilege. When that case 
occurs, which it never will,! the question will be whether 
they had general jurisdiction to issue such an order; and 
no doubt the courts of justice would do their duty.”” When 
in the same case, he came to deliver judgment, lord Ellenbo- 
rough said, that he agreed in opinion with two judges, who 
in an earlier case had held that it need not appear in the re- 
turn to a habeas corpus what the contempt was for which 
the commitment had been made; “but,’’ he added, “I am not 
prepared to say with them that we could in no case judge of 
it, or that there might not appear such a cause of commit- 
ment as, coming collaterally before the court in the way of a 
justification pleaded to an action of trespass, the court might 
not be obliged to consider and pronounce to be defective, but 
it might be a more doubtful question whether coming 
directly before us on a return to a habeas corpus, we could 
relieve the subject from the commitment of the house in any 


' In 1732, Mr. Pulteney said in the house of commons, “If an officer were 
sent into the court of requests, accompanied by a body of musketeers with 
screwed bayonets, and with orders to tei us what we ought to do, and how we 
were to vote, I know what would be the duty of this house; I know it would 
be our duty to order the officer to be taken and hanged up at the door of the 
lobby. But sir, I doubt much if such a spirit could be found in the house or in 
any house of commons that will ever be in England. Sir, I talk not of imagi- 
nary things, I talk of what has happened to an English house of commons and 
from an English army,” &c. A more regular course in such a case would be to 
arrest the offender, and deliver him over to the courts of justice, to be punished 
for his treason. But Mr. Pulteney put a case of too great emergency to admit 
of such delay—a case in which the measure would be one of self-preservation, 
rather than of punishment. 
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case whatever.’ Ina subsequent part of the judgment, he 
said, that “if a commitment appeared to be for a contempt of 
the house of commons generally, he would neither in the 
case of that court or of any other of the superior courts in- 
quire farther, but if it did not profess to commit for a con- 
tempt, but for some matter appearing on the return, which 
could by no reasonable intendment be considered as a con- 
tempt of the court committing, but a ground of commitment 
palpably and evidently arbitrary, unjust, and contrary to 
every principle of positive Jaw or national justice; he said 
that in the case of such a commitment, (if it should ever 
occur, but which he could not possibly anticipate as ever 
likely to occur,) we must look at it and act upon it as justice 
may require, from whatever court it may profess to have pro- 
ceeded.’’? When the cause came into the court of exchequer 
chamber, sir James Mansfield delivered the opinion of that 
court to the effect, (among other things,) that a warrant of 
commitment by the house of commons would be sufficient if 
it was merely stated to be for a contempt, without specifying 
the nature or circumstances of the contempt; therein concur- 
ring on this important point with lord Ellenborough and the 
court of king’s bench. This decision leaves the subject in lit- 
tle less obscurity than it was previously involved in. The 
case was a clear one of contempt by sir F. Burdett, consisting 
in a libel on the house of commons, of which he was a mem- 
ber. The jurisdiction as a matter of privilege was so unques- 
tionable, that there was scarcely to be found a peg upon 
which to hang the legal arguments and speculations with 
which it was arrayed. 

It was followed soon afterwards by the case of John An- 
derson in this country. Mr. Anderson had been guilty of a 
contempt of the acknowledged privileges of the house of repre- 
sentatives of the United States, consisting in an attempt to 
bribe one of its members. For this he had been rightfully 
detained in custody, by order of the house, during an investi- 
gation which resulted in his being reprimanded and dis- 
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charged. He brought an action against the sergeant-at-arms 
who pleaded in his justification a resolution of the house, and 
warrant from the speaker. Mr. Anderson, the plaintiff, 
demurred to this plea, on the ground that the warrant was no 
legal justification of his arrest. Neither the resolution nor 
warrant stated in what the alleged offence of Mr. Anderson 
had consisted. This appeared in no part of the record, and 
not appearing on the record, the court could not according to 
the rules of law assume any knowledge what particular act 
of contempt had been imputed to him. The importance of 
the case rests almost wholly upon this circumstance. The 
supreme court of the United States held the justification to be 
sufficient. The decision on the record would therefore have 
been precisely the same if the house had committed an error 
in supposing the case to have been one of contempt, when in 
fact it was not. The result of the legal authorities then may 
be, that it need not appear to the court from any part of the 
proceedings of the legislative body spread upon the record, in 
what the imputed contempt was alleged to have consisted— 
and consequently, i¢ need not appear aflirmatively, that it 
was a case for the jurisdiction of the legislature. Hence, it 
certainly may result, that upon a return to a Aabeas corpus, 
the legislative body may evade all inquiry by the judiciary, 
who will have no means of determining whether the case was, 
or was not within the jurisdiction of the legislative body, as a 
proper case of privilege. For technical reasons it may also 
be extremely difficult in many cases, though it ought never to 
be admitted to be absolutely impossible to raise the question 
of jurisdiction, in the more tardy proceeding of an action for 
false imprisonment. If the law be thus unfavourable to the 
protection of personal liberty by the judiciary, it seems to 
require legislative alteration and improvement. In the mean 
time the present state of the law makes the peri! of oppression 
by the legislature, greater than under our constitution it ought 
to be. 

A sense of this peril appears of late to have induced the 
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legislative bodies of England and America to abstain from 
the exercise of their power in matters of privilege, even in 
cases where they clearly possess it to some extent. Witness 
the case in 1831, before the house of lords, of Lawson, editor 
_of the Times—the late case of Houston, and the case in 1812 
of Ronnsavall, both before the house of representatives of the 
United States. Mr. Ronnsavall refused to answer a question 
in a case where the action of the house was clearly judicial, 
yet the house expresed their unwillingness to exercise the 
powers which they were not denied to possess, and adjusted 
the matter with him by a sort of compromise. In the case of 
the bank of United States, in 1834, interrogatories were 
put by the committee of the house of representatives, blending 
in a single interrogatory, matters which were inquirable into 
by the committee, under an express provision in the charter 
of the bank, with inquiries concerning matters which were 
not considered to be examinable by congress under any of 
the powers reserved to congress in the charter. The directors 
of the bank refused to answer the interrogatories propounded 
in that shape. Yeteven those members of the house who con- 
curred with a majority of the committee, in thinking the ques- 
tions regular and proper, declined to proceed with the coercive 
measures recommended by the resolution appended to the 
committee’s report. This case is not as much in point as 
another case which occurred a few years ago, in the legisla- 
ture of Pennsylvania. 

Of the banks incorporated by the act of 1814, many failed 
during the few years next following its enactment. Under 
an act of 1822, the concerns of the institutions which had thus 
failed, were wound up by trustees. Of these cases that of the 
Marietta and Susquehanna Trading company attracted pecu- 
liar attention and much suspicion. In the session of 1823-4, 
on the memorial of some of the creditors of this bank, a joint 
committee of both houses of the legislature was appointed to 
examine into and ascertain its situation and condition, with 
power to send for persons and papers. This committee it 
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will be observed, was appointed under an express authority 
contained in the act of 1814. They issued subpenas and 
fixed a time for the appearance before them of certain trus- 
tees to testify their knowledge respecting a robbery of the 
institution, and the conduct of the trustees ; also to bring with 
them, all the books which had been in the bank from its 
establishment to that time. These persons addressed a remon- 
strance to the speaker, in which, after setting forth that the 
subpeena required them to bear testimony against themselves, 
they state that they would waive this objection, if the tribu- 
nal were one which could constitutionally investigate the 
matter. They then give their own interpretation of the act 
of 1814, which was, that the legislature was thereby only 
authorized to send committees for the purposes of inquiry 
expressed in the act. They deny that the power is given to 
the legislature “in any act to send for the directors, trustees, 
or other pesons, nor for their books and papers to be dragged 
to the seat of government, where even if the tribunal were 
a legal or constitutional one, no efficient investigation of the 
robbery, &c. could take place. For,’’ they add, “ permit 
us to say, we cannot perceive who are to be the plaintiffs, 
who the defendants, who the witnesses, who the judges, or 
who the jury to try this case; or if any persons are found 
guilty, who to pronounce their sentence, or how it could be 
carried into execution; and as this is the case, how the 
accused could compel the attendance of witnesses before the 
tribunal.’”” They then refer to certain clauses in the consti- 
tution, by which the powers of the legislature on this head 
are.as they say, defined and limited. They contend that the 
case of impeachment is the only one in which the legislature 
has power to send for persons and papers. “In this, as the 
legislature acts as a conrt to ¢ry, it has power to send for wit- 
nesses. In cases of contested elections, a law has first to be 
passed to regulate that matter. You cannot even compel the at- 
tendance of your own members if at the seat of government, 
without a law for the purpose, &c.”” “If the memorialists 
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consider themselves injured either in a civil or criminal way, 
let them resort to the proper tribunals, the civil and criminal 
courts.”’ In conclusion, “as free citizens of a free state,’ 
they solemnly protest against the proceeding, and declare, 
that if they were to attend under the subpeena, they would in 
their opinion, “set a most dangerous precedent to posterity 
—a precedent which might hereafter be quoted, to drag the 
people from the most remote parts of the state to the seat of 
government, on the most trifling causes; for if the present be 
a proper case for the decision of the legislature, then,’’ they 
say, “every robbery or petty theft can with the same pro- 
priety be brought before you, by the whim or caprice of an 
individual, and the legislature converted into a judicial tri- 
bunal. Where then would be our boast of three distinct 
branches of government ?’’ &c. They prayed the legislature 
to dismiss the matter from before them, and to refer the memo- 
rialists to a court of justice, as the only constitutional tribunal, 
&e. It may be conceded that the judicial jurisdiction of the 
legislature extends to other cases than the single one of im- 
peachments, recognised in this remonstrance. It may also be 
conceded without prejudice to the present question, that the 
reasoning of the remonstrants, however sound parts of it may 
have been in the abstract, was inapplicable to their case, 
which was a case in which an act of the legislature had con- 
stituted the committee a guasi judicial tribunal for the inves- 
tigation to a certain extent of the matter then in controversy. 
The case was, however, attended with some doubt as to the 
extent to which such an investigation could legitimately be 
carried by the legislature. The legislature very prudently 
determined, that upon such a point, to doubt, was to be 
resolved. Unwilling to hazard even the semblance of an inter- 
ference with the department of the judiciary, the committee 
of the house of representatives, by their chairman, Mr. Ship- 
pen (afterwards judge Shippen,) reported their conviction of 
the necessity of legislative interposition, to enable the stock- 
holders and creditors of the bank to call the trustees to an 
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account, before a court invested with sufficient powers to 
reach the merits of the case. They therefore recommended 
the passing of an act, authorizing the district court of Lancas- 
ter county to inquire into all the circumstances and situation 
of the institution, and to grant such relief as the equity and 
justice of the case might require. This recommendation was 
adopted—the act recommended was passed, and will be found 
in print among the statutes of the session. 

As a precedent, this is a case which ought not to be lost 
sight of. It points out an easy mode of pursuing all inquiries 
to which the citizens of a free state ought to be subjected. 
“Common fame” or general knowledge, and the testimony 
of willing witnesses, furnish the legislature with the means of 
deciding, whether or not the case be one which needs investi- 
gation. If it be such a case, there is to be found in the judi- 
ciary a tribunal more competent than the legislature, to pursue 
the investigation farther. If the case be one which the 
judicial arm cannot constitutionally be made long enough to 
reach, the constitution would be violated by any attempt to 
reach it indirectly through the legislature. 

If these tribunals are not clothed with proper powers to 
reach the offence already penal, the legislature may invest 
them with such farther powers as may be deemed necessary, 
and as it may be constitutionally proper to confer. But it is 
not for the legislature to attempt to usurp the place and ex- 
ercise the functions of these tribunals. Again, is the inquiry 
merely made for the purpose of ascertaining facts, with a view 
to instruct and guide the legislature in the work of legislation 
which the people have devolved upon them under the sanec- 
tion of the constitution? If so, we come back to the question, 
whether in an inquiry of this sort, concerning a proposed 
measure of legislation or any other matter purely legislative, 
a single house of the legislature possesses judicial authority, 
or in other words possesses the same authority which the 
house itself might exercise in an inquiry arising out of a case 
in which its jurisdiction is admitted to be of a judicial cha- 
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racter. Our position is, that to authorize such an inquiry, a 
joint act of the entire legislature, in the shape of a law or 
resolution approved by the governor, is in the first instance 
necessary, and that in the absence of such a law, each house 
must rely upon the testimony of willing witnesses, or upon 
the general knowledge of the subject which they may them- 
selves possess or may be able to acquire from the voluntary 
information of others. 

It has been said on the authority of British precedents in 
parliament, that a person who does not refuse to answer 
questions, but who on the contrary professes to answer them 
and to furnish the information requested, commits a contempt 
of the house if he embarrasses their proceedings by giving 
untrue or evasive answers. The position is, that to deceive 
the house by false information, is an insult to the house, and 
this offence having been once committed, is cognizable by 
the house judicially as a libel or any other contempt of its 
privileges. A person professing to give information to the 
house, ought either to be silent, it is said, or to speak the truth, 
and a man who undertakes to respond to interrogatories, is 
bound to disclose his real knowledge on the subject of inter- 
rogation. It is not our present business to discuss the sound- 
ness or the extent of this position. All the cases of this sort 
in England which deserve to be cited as precedents, are be- 
lieved to have been cases where the false evidence was given 
under inquiries authorized by an act of the entire parliament, 
or in inquiries by a single house acting judicially on a ques- 
tion of impeachment or of privilege. But in England the 
course of procedure is altogether different from that which 
prevails in this country. ‘There, testimony is not given in 
under oath. Here, when taken, it is never otherwise than 
under oath. The congress of the United States have substi- 
tuted an indictment for perjury and trial by jury, as a more 
appropriate remedy for such cases, than would be found in 
the arbitrary and uncertain jurisdiction of an inflamed house 

VOL, Iv. 12 











134 POWER AND PRIVILEGES &c. 





of congress when irritated justly or unjustly, by the real or 
supposed falsehood of testimony. In Pennsylvania, it is not 
possible for either house of the legislature to take cognizance 
of the offence as a crime, without a violation of the constitu- 
tion. It may therefore be assumed, that in this state either 
there is no punishment for false swearing before one of the 
houses or its committees, or else that the jurisdiction over the 
offence belongs exclusively to the judiciary.!. But if the /adse- 
hood of answers were even cognizable as a contempt, it does 
not follow that the courteous refusal to answer could be con- 
strued in the same manner. The analogy of judicial proceed- 
ings is here again an erroneous analogy, if the inquiry do not 
concern a subject of judicial investigation by the house, 

When we recur to the point under consideration, the true 
question will always be found to be whether the single house 
can of its own unaided authority act judicially in the course 
of its inquiries concerning a matter of mere prospective legis- 
lation. In the discussion of the question, it will always be 
found necessary to discriminate between this part of the juris- 
diction of the house and that part of its jurisdiction which is 
admitted to be judicial. This brings us back to the point at 
which we started, and here the examination of the question 
may be concluded. 

A legislative or constitutional provision on this subject, for 
the future security of the citizen, might be made in brief and 
simple terms. It would suffice to declare that no legislative 
body has a right to compel an unwilling person to testify, or 
produce books and papers, except under a judicial inquiry by 
the house, or a proceeding concerning its own necessary pri- 
vileges; and that all warrants of commitment by either branch 
of the legislature, shall specify the cause of commitment with 
such particularity as may enable the judiciary in collateral 


’ By an act of assembly passed since this article was written, false-swearing 
before either branch of the legislature or before a joint committee or a commit. 
tee of either branch, is made perjury. 
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proceedings to determine whether the case was or was not 
one which concerned a judicial inquiry, or concerned the 
veritable privileges of the house. A provision might perhaps 
be made for the adjournment of cases of habeas corpus, at 
the option of either party, into the supreme court if in session. 





ART. VII.—OF THE NATURE AND GENERAL EF.- 
FECTS OF SUBROGATION. 


[The following Article is a translation of an Essay in the Revue de Droit Fran- 
cais et Etranger, for July, 1844, by M. Mourlon. It promises another article 
in continuation.]} 


Tue origin of subrogation is entirely Roman; but the Digest, 
and other compilations of Justinian, have left us a very imper- 
fect sketch of it. As to the French jurisconsults, who wrote 
before the 15th century, they have treated it very superficially, 
and only on particular questions; which made Dumoulin say, 
Hee materia nondum exacte discussa, and Chassanée, an- 
other writer of the same period, Materia cessionis difficilis 
et intricata. 

Questions of subrogation, adds Renusson, give trouble to 
those who handle them: it is only the most skillful and expe- 
rienced who are capable of it. 

Loyseau, in order to show how difficult this matter is, tells 
us that when a case of this character was presented to parlia- 
ment, the court recommended the parties to compromise, and 
left the question undecided. 

The most distinguished jurisconsults undertook to put sub- 
rogation in its full light by methodical treatises; but the va- 
riety of their opinions, and the contradiction of judicial deci- 
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sions, embarrassed a subject already difficult, with doubts and 
perplexities. 

It was then a matter well worth the attention of our legis- 
lators. Yet, who would believe it? it is scarcely mentioned 
in the preparatory labours of the code. This important sub- 
ject, upon which our ancient masters have written volumes, 
which Dumoulin was compelled to explain in solemn lectures, 
did not even receive the honours of a discussion in the coun- 
cil of state. Four articles appeared sufficient for it in the 
code. 

Thus the old controversies still continue. The foundation 
on which subrogation rests, is now as formerly, the object of 
lively discussions in which the most eminent jurisconsults have 
taken part. 

It is a difficult task to give an account of this important 
controversy. My attempt will be, by an attentive and im- 
partial examination of different systems, to establish a uniform 
principle, sufficiently rational to render it consistent with the 
general principles of jurisprudence, variations from which are 
always to be much regretted. 

This dissertation will be divided into three parts: the first 
comprises the explanation of the question presented for solu- 
tion: the second, the development of the system which 
appears to be that of the law; the third, the development of 
two other systems, a crilicism of them, and a justification of 
the first. 

I. On rigid principle, claims are insusceptib¥e of transfer. 
A debt constituting a relation between two persons, one of the 
two cannot disappear without the destruction of the relation. 
It is not to the purpose that another person takes his place. 
By his intervention, a new relation is established, but the old 
one subsists no longer. 

But considerations of general convenience have prevailed 
over the exigencies of abstract theory ; rights, the principal 
value of which would have been destroyed by an entire im- 
mobility, have been declared transferrable in the same man- 
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ner as corporal things. Yet, when a claim passes from one 
person to another, it is not necessary to hold that this transfer 
can always take place without the right transferred under- 
going any alteration; for, if it be true that in principle the 
debt should be reputed to have, as to the new creditor, the 
same qualities as to the old, this fiction does not however go 
so far as to efface in the person of the first those essential 
qualities which are peculiar to him; for, these qualities to 
which it is necessary to attend, establish between the actual 
creditor and the debtor new relations, whose natural effect is 
to modify the acquired right. Thus where a minor succeeds 
to a creditor of full age, or vice versa, the debt which was or 
was not subject to prescription, ceases to be or becomes so, in 
consequence of the change which has taken place in the per- 
son of the creditor. Is a debt secured by liability to arrest ? 
This right disappears if he who takes the place of the original 
creditor should be in such a degree of relationship to the 
debtor as forbids the exercise of this right; and as this rela- 
tionship constitutes an obstacle to the exercise of the right, 
rather than a forfeiture of the right itself, it follows that this 
mode of execution will revive for the benefit of a third credi- 
tor, not having the same relations with the debtor as the 
second, Finally, the claims which the debtor held against 
the original creditor shall no more be grounds of set-off, and 
if it happen so that the debtor is an illegitimate child of the 
new creditor, the debt, which before its transfer could have 
been extinguished by a release, and consequently by gift, can 
no more be so by the new creditor. 

The modifications which the right assigned undergoes in 
favour of the new creditor or to his disadvantage, are more or 
less important, according to the manner in which the transfer 
is effected; for example, according to whether it is by force 
of a cession, or of a particular operation called subrogation. 

A cession is a transfer which the creditor makes of his right 
to the profit of a third person, who receives it, either gratui- 
tously or for a consideration. 

12* 
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In juridical language, there are two kinds of subrogations: 
personal and real. ‘The latter takes place, when by force of 
a disposition of the law, a thing is considered to have the 
same nature and the same qualities, as another thing, of 
which it takes the place. Thus one immovable taken in 
exchange for another, according to the terms of art. 1407, is 
subrogated in the place of that which has been aliened, so 
that it is considered and regulated in the community of 
goods, as that was the place of which it has taken.' 

Personal subrogation, or more briefly subrogation is the 
complete or partial acquisition of the claim by a third person 
who pays to the creditor that which is due to him. 

But in the ancient jurisprudence, and to this day, in ordi- 
nary language, swbrogation is in a more general sense, fhe 
substitution of a new for an old creditor: transfusio unius 
creditoris in alium. The manner in which this change is 
brought about is of little importance; whoever succeeds to 
the rights of another, whether by force of a cession or of a 
payment, is subrogated. 

Thus the word swdrogation is taken in a particular or in a 
general sense: in the first case, it is the substitution more or 
less complete of a third person, in the rights of a creditor who 
has been paid by such person; in the second, it is the change 
of one ereditor into another, without distinguishing the cause 
of the change. In the first case, the cause of subrogation is 
called subrogation with payment: in the second, payment 
with or without subrogation, cession, exchange, donation, 
succession, legacy, &c. 

It is by placing it in the general point of view, that Domat 
has defined subrogation: the change which puts another 
person in the place of the creditor. 

But Domat did not intend, by so general a formula, to as- 
similate, as to the effects which they could produce, the dif- 
ferent causes of subrogation. 


' See farther, arts. 132, 747, 1066, 1069, 1434, 1435, 1553, 1559, where ex- 
amples of this kind of subrogation are to be found. 
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Cession, and payment with subrogation, have effects 
common to both, and effects peculiar to each. To show in 
what these two causes of subrogation agree, and in what 
they differ, is precisely to resolve the difficulty, which is the 
object of this essay. 

But let us settle more precisely still the point in dis- 
pute: the better comprehended it is, the easier will be its 
solution. 

When a debt is paid by the debtor himself and with his 
own money, his release is absolute. The claim is extin- 
guished and with it all the accessories, with which it was 
accompanied. The payment then operates simply in extin- 
guishment of a debt. 

When it is a third person who pays, and the payment is 
not accompanied with subrogation, the claim is equally ex- 
tinct with all its accessories, and the debtor discharged as to 
the creditor in the same manner as if he had paid it himself, 
aud with his own money.' But the payment constitutes a 
quasi contract of agency, whence arises to the debtor released 
from his old debt, the obligation to indemnify him who has 
procured his release. The original claim is replaced by one 
altogether new, and a new creditor succeeds to the old one. 
The payment is then here at the same time an extinguish- 
ment and a creation of a debt. 

When the payment made by a third person is accompanied 
with subrogation, then the debtor is, as in the preceding 
hypothesis, released as to his creditor, and held by the action, 
negotiorum gestorum, to indemnify him to whom he owes 
his release; but the extinction of the old debt is not complete. 
The right of the creditor, extinct as to him, subsists in whole 
or in part, and in consequence of the subrogation, the payer 
is invested with the right, for his security in pursuing the re- 
covery of his disbursements. There is consequently a change 
of creditor, the creation of a new right, but a survivorship 


' Inst. Just. 1. 3. tit. 29. Dig. 1.39. De Neg. Gest. 1. 53. De solut. 
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more or less complete of the old claim for the benefit of the 
new creditor. 

Now, to what point does the ancient claim survive the 
payment? Is the third person, who pays, completely put, as 
a purchaser of the claim, in the place of the original creditor, 
or does he only acquire the accessories or securities of the old 
debt? Ina word is this subrogation properly speaking, and 
what is the extent of the benefit which it confers? 

Such is the difficulty, in regard to which many theories 
have been proposed, which we are now to examine. 

First system. Subrogation is a fictitious cession, in 
consequence of which a claim, extinguished by means of a 
payment made by a third person, is regarded as continu- 
ing to exist for the benefit of the latter, who can enforce it 
Sor the purpose of recovering by means of it, that which 
the release of the debtor has cost him. 

The origin of this theory is to be found in L. 36 of the 
Digest, De fidejussoribus. The law originally refused to the 
surety by whom the debt had been released, all recourse 
against his co-sureties, and only accorded to him against the 
debtor a simple action. He was afterwards permitted to re- 
quire that the creditor should assign to him, by the payment 
itself, all actions, securities and liens which he might have as 
well against the debtor as against all other persons who were 
bound for the debt. 

But as this idea of a cession of actions, which supposes 
that the claim survives, did not square with the idea of a 
payment the natural effect of which is to extinguish the obli- 
gation, recourse was had to the ordinary meaus of reconciling 
difficulties, the invention of a fiction ! 

That which the creditor received from the security was 
no longer considered as the thing due by the debtor, but as 
the price of the cession, which he was deemed to make, of his 
right; non in solutum accepit sed quodammodo nomen debi- 
toris vendidit. 

In this point of view, this fictitious cession of the claim 
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had not for its object to secure a gain, but only a remedy for 
the surety in giving him: 1. the pledges, mortgages and privi- 
leges against those claiming under the debtor: 2. an action to 
recover of his co-sureties their respective proportions of the 
sum advanced for the payment of the debt, for which they 
were jointly bound with him. 

Another text of the Digest, L. 12, § 8, gui potiores, sup- 
poses the subrogation consented to, not by the creditor, but 
by the debtor, for the benefit of him who has lent the funds 
destined for the payment of the debt; in this case, the new 
creditor non succedit in actionem, sed in locum primi, id est 
ordinem hypothece. The subrogation in this case, does not 
prevent the extinction of the claim: its operation is confined 
to detaching from it the mortgages, to apply them according 
to their order, to the claim springing anew from the loan. 

Subrogation is then considered in the Roman law under 
two different points of view. Does it emanate from the credi- 
tor? It is a cession which transfers the claim itself with all its 
accessories to him by whom it has been paid. Does it ema- 
nate from the debtor? It is no more than the application of the 
securities of the ancient claim to that which arises from the 
loan. 

Our ancient law had to choose between these two theog 
ries; but important differences arose among writers. Every 
body knows how many subtilties were constantly invented, to 
overthrow or establish the one or the other system. <A thou- 
sand distinctions, were made between legal and conventional 
subrogation, between that depending upon the consent of the 
creditor, and that emanating from the debtor; between a 
voluntary and a compulsory payment. The foundation upon 
which subrogation rests, the cases in which it takes place, its 
conditions, its effects, every thing is brought into discussion. 
Cujas holds one side, Dumoulin the other. The arguments 
on both sides are exhausted. So no unity, no principles— 
opinions confused, systems contradictory. 

It was in vain that an edict of Henry IV. of May 1609, 
enacted that the rights, securities, titles, equities and actions 
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of the creditor, might be ceded by the debtor to the person 
from whom he had received the necessary funds to extin- 
guish the debt; even after this edict the discussions con- 
tinued. 

It was certainly difficult to maintain, in the face of so for- 
mal a text, that subrogation does not transfer to the new, 
the rights and actions of the old creditor; that all its effect 
is confined to investing him, for the security of his proper 
right, with the mortgages and privileges of the imaginary 
claim. But was the dispute arrested before this evidence ? 
The authority of the laws was then disregarded. 

It devolved upon the wise Pothier to put a stop to the scan- 
dal of such controversies. A jurisconsult less ardent, but 
more reasonable, he does not combat but judge. Su broga- 
tion, he says at the outset of his treatise upon this subject, is 
a fiction of law by which the creditor is considered to cede 
his rights, actions, mortgages and privileges to him from 
whom he has received his due. And it imports little what 
may be the nature of the subrogation! Whether it be conven- 
tional or legal, with the consent of the debtor or the creditor, 
the principle is the same. He who is subrogated to the 
creditor, is in all cases considered to have rather bought of 
him his claim than to have paid it, magis emisse nomen 
quam solvisse ; he acquires then not merely the same secu- 
rities which the old claimant had, but his claim itself. 

And all this seems to him to be so free from dispute, that 
he does not even take the trouble to justify his opinion. He 
contents himself with recalling the edict of 1609, which per- 
mits the debtor to transfer to him who lends him the funds 
destined for the payment of a debt, the rights, securities, 
titles, equities, and actions of the creditor who is paid. 

The nature of subrogation, such as Pothier understood it, 
should it then have been changed by the compilers of the 
code, what motives powerful enough could have induced them 
to wander from him whom they always took for a guide? 
The least innovation, in so important a matter, would most 
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certainly have given rise to animated discussions, of which 
some trace would have remained, either in the discussions 
of the council of state, or the discourses of the orators: 
now, the codification of this subject gave rise to no dis- 
cussion. 

And what is not less worthy of remark, is that in the expo- 
sition of the motives of the code, the person subrogated is 
always represented as succeeding not only to the accessories 
of the claim, but to the claim itself. 

“If he who pays procures himself to be subrogated,”’ said 
M. Bigot de Préameneu, “it is no longer payment but a@ ¢rans- 
Ser of the claim.” 

M. Jaubert expresses himself nearly in the same manner : 
“If the creditor receives payment from a third person, he can 
transfer all his rights to this person, with all the privileges 
attached to these same rights, even the arrest of the body, if 
the claim was susceptible of it.’” 

The tribune Moricault is not less explicit: it is only,” 
says he, “a pure and simple payment which extinguishes 
the debt; payment with subrogation leaves it still subsist.” 

This idea, that subrogation does not prevent the extinction 
of the claim of which the accessories are alone preserved, 
shows itself no where ; no more in the text of the law than in 
the discourses preparatory to it. 

According to article 1250, 1° the creditor can subrogate 
the third person who pays him in his rights, actions, privi- 
leges or securities. This enumeration of the effects of subro- 
gation establishes evidently: 1. The preservation of the 
claim, which is indicated by the words, rights and actions; 
2. The preservation of the accessories which is indicated by 
the words, privileges or securities. 

Farther, the texts mention frequently only the preservation 
of the right, without speaking of that of its accessories; so 
that it is true, that in the consideration of the law, the princi- 
pal and direct effect of subrogation is to transfer the claim to 
the person subrogated, who acquires also its accessories, but 
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by way of consequence, because the principal right is already 
transferred to him. So also the same article 1250, 2° per- 
mits the debtor “to subrogate in the rights of the creditor, 
him who has loaned him the funds ¢o pay the debt.” 

“The specific legatee, who pays the debt with which the 
immovable bequeathed is incumbered, is subrogated to the 
rights of the creditor.”” Art. 874. 

“The surety, who has paid the debt is subrogated to all 
the rights which the creditor had.”’ Art. 2029. 

Article 1213, combined with article 1251, 3° expresses in 
a very decided manner the view of the law; for a joint obli- 
gation discharged by one of the co-debtors is presented, not as 
extinct but as divided among them all; so that each one con- 
tinues notwithstanding the payment, bound for his proportion 
of the old debt to him by whom it has been paid. Thus the 
obligation has survived the payment, a new creditor has suc- 
ceeded to the old one ; there is nothing extinct but the liability 
of the parties in solido. 

All the texts then confirm the principle of the L. 36, De 
Jfidejussoribus, already sanctioned by the edict of 1609. 
Throughout this idea appears: payment made by a third 
person who takes the place of the creditor; payment of the 
debt and survivorship of the claim for the benefit of him 
who made it. 

How can it be said, when the law is so precise, that sub- 
rogation prevents not the extinction of the claim? If the 
accessories only are transferred, if the claim is extinguished, 
what becomes of articles 1250, 2° 874, 2029, which speak 
only of the transfer of the right, without reference to the 
accessories with which it is accompanied? Would it be in- 
terpreting the law to do it such violence? Could the supreme 
court reverse a judgment, which declared “the legatee 
who has paid the debt with which the immovable be- 
queathed was incumbered, to be subrogated ¢o the rights of 
the creditor,” on the ground of its having been rendered in 
violation of article 874. 
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But, it is said, where there is payment, there is extinction 
of the debt; hence subrogation cannot transfer the claim it- 
self. From aiming to prove too much this reasoning proves 
nothing; for if it be true that it is of the essence of a payment 
to extinguish the debt, if it be true that the subrogation ac- 
companying it does not hinder it from producing its ordinary 
effects, how happens it, that the accessories of the debt sur- 
vive? How! the claim extinguished but its securities still 
subsisting! But art. 2180, 1° declares expressly the security 
extinguished by the extinguishment of the debt. If subro- 
gation has the effect of transferring to the new creditor the 
accessories of the debt, whence comes it that there is so 
much difficulty in admitting that the debt itself continues to 
exist ? 

If the creditor can»assign to him, who has paid, the securi- 
ties of his right, what reason is there to refuse him the power 
of assigning the right itself? Certainly no one will complain 
of this extension of the benefit of subrogation. It will not be 
the debtor, whose credit is the more increased, as the securi- 
ties he can offer to the new creditor are greater; it will not 
be those claiming under him whose interest is identified with 
his; in fine, it will not be the creditor who subrogates, for 
the assignability of his right will often procure for him pay- 
ment which he could not obtain without it. If the transfer 
of the claim injures no one, if it benefits all, wherefore pro- 
hibit it? 

And lest it may be said, that if the claim itself is trans- 
ferred, payment with subrogation is then only an actual 
transfer, an ordinary sale of the claim; I will presently 
show, that, if the claim is to some intents transferred, in 
many other respects it is in reality extinguished with all its 
accessories. 

Thus, when subrogation, legal or conventional, accompa- 
nies a payment, the law does not consider it as a payment 
properly speaking, extinguishing the debt, but as a species of 
cession, (non vera cessio nee venditio nominis, sed cessio” 
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Jictiva) the effect of which is to render the debt which has 
been discharged, still existing so far as respects the interest of 
him who employs his money for this purpose, but as fur as 
respects his interest alone. 

Nevertheless, as the person subrogated acts not in a spirit 
of speculation, but for the advantage and in the interest of 
the debtor, the right of the creditor is considered as transferred 
to him only fovthe extent of his disbursements. It is not to 
assure him a gain that he is subrogated, but that he may 
avoid a loss by assuring him his recourse-over. 

In a word, there are two actions for his benefit: 1. The 
action which he has of his own right, aclio negotiorum ges- 
torum aut mandati, aut ex mutue. 2. The original action 
which the subrogation transfers to him with all its accesso- 
ries, all its qualities, all which can serwe to procure for him 
the recovery of his disbursements. But as these two actions 
tend to the same end, the employment of the one will natu- 
rally lead to the extinction of the other. 

Two principal ideas compreliend the whole system. 

1, Payment accompanied with subrogation is an operation 
with a double face; between the person subrogated and the 
debtor or those claiming under them, it is a cession; between 
the person subrogated and the person subrogating him and 
those claiming under them, it is nothing more than an ordi- 
nary payment, a payment extinguishing the debt. 

This double character of payment with subrogation has 
been observed by Pothier: “It is,’? says he, “a true pay- 
ment, for it is ouly by a fiction of law that the person subro- 
gated is deemed to have rather purchased the claim than to 
have paid it, magis emisse nomen, quam solvisse intelligi- 
tur. But this fiction can be beneficial to him only.” 

“An obligation,” says M. Bigot de Préameneu, who repro- 
duces the idea of Pothier, “may be extinguished, with respect 
to the creditor, by the payment which a third person subro- 
gated in his rights makes to him, without the obligation being 
entirely extinct, with respect to the debtor.” 
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Ou the contrary, cession, properly so called, transfers the 
claim of one person to another, without extinguishing it, 
even with respect to the original creditor; here then, is one 
difference, and it is a fundamental one, between real and fic- 
titious cession. 

2. He who stipulates for the subrogation of the creditor or 
of the debtor, or whom the law itself subrogates, does not pro- 
pose to realize a profit but to benefit the debtor. It is not for 
speculation that he buys the claim, but it is to the end of em- 
ploying it for his own security. The original action is ceded 
to him as auxiliary, only to protect the action which belongs 
to him of his own right. Both tend to the same end, the 
recovery of what has been expended; and when this end is 
attained by the one or the other action, the fiction of law loses 
all its force. Thus ghe person subrogated cannot, by means 
of the old action, obtain any thing beyond that which the 
action he has of his own right would give him, supposing the 
debtor solvent. 

However it is possible that he may, by virtue of the subro- 
gation, pursve other persons against whom he would not of 
his own right, have any claim: for the subrogation transfers 
to him the original claim with all its securities, even with 
those which consist in the right of enforcing payment by a 
third person not personally bound; for example, when the 
debtor discharges himself with borrowed funds, the new cre- 
ditor, who certainly would not have an action of loan against 
third persons in possession of immovables hypothecated for 
the payment of the debt, can nevertheless, as subrogated to 
the hypothecary right of the creditor who has been paid, en- 
force payment from them, if they will not give up possession. 

But this power does not prevent the payment with subro- 
gation from being an act of benevolence,.a good office ren- 
dered to the debtor, and in this it still further differs from 
cession properly so called. In the latter the assignor is in 
haste to receive, or seeks to withdraw from the danger of the 
insolvency of the debtor; the assignee, on the contrary, wishes 











148 NATURE AND EFFECTS OF SUBROGATION. 





to gain the most possible, or at all events to make a good in- 
vestment: it is then for each of the parties a trade, a matter 
of business. 

This double difference, just pointed out, in the nature itself 
of real and fictitious cession, is the source of very important 
practical differences. 

Thus, from the prificiple that the fictitious cession does not 
prevent the payment from being, as far as respects the credi- 
tor paid, an ordinary and actual payment, it results: 

1. That one who could not sell a claim, may nevertheless, 
when he has capacity to give a good and available acquit- 
tance, receive the payment and subrogate him who pays. 

2. That the creditor who subrogates is not a guarantor of 
the existence of the debt. 

3. That the rigorous formalities of angicle 1690 are not ap- 
plicable to the case of subrogation. 

4. That the mortgage or privileged creditor can exercise 
his rights for that which remains due to him, in preference to 
the person subrogated, from whom he has only received a 
partial payment. 

From the principle that the original action is only acquired 
by the person subrogated as a security or auxiliary to assure 
him his recourse—when the action for agency, of business 
done for another, or of loan does not sufficiently protect him, 
it follows: 

1. That the person subrogated who obtains a full acquit- 
tance by the payment of an amount less than the whole of 
the debt, cannot recover any thing beyond that which he has 
paid. 

2. That five per cent. shall be the maximum of his claim 
to interest, though the original debt may have been contracted 
before the law of September 3, 1807. 

3. That a tutor can, with his own money, pay the debt of 
his ward, and require to be subrogated, although art. 450, 
paragraph 3, prohibits him from purchasing a claim against 
him, whose interests are intrusted to his care. 
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4. That the person subrogated can obtain by the original 
action only the kind of recompence, to which he would be 
entitled in his own right. 

5. That the registry ought to express, not the price of ces- 
sion, but the title of acquittance. 

Let us examine and justify in succession each of these pro- 
positions. 

1. It is not necessary to have the capacity to assign the 
claim, in order to receive payment with clause of subrogation: 
thus a joint creditor cannot certainly transfer the common 
claim, and yet there is nothing to hinder his giving a receipt 
with subrogation, for, as far as he is concerned, the clause of 
subrogation does not modify in any way the ordinary effects 
of then payment. I like manner the husband, who cannot 
under the principles of community, alienate a personal claim 
of his wife, has nevertheless capacity to subrogate ja third 
person by whom the payment of this claim has been made. 

2. If the claim assigned does not exist, the assignee has 
against the assignor an action of warranty which flows from 
the nature of the sale; whilst the creditor who has received 
payment of a non-existing debt, is only held liable in an ae- 
tion of debt (condictio indebiti). 

This is beyond all doubt, when the subrogation has place 
by the will of the debtor or by force of law, for in both these 
cases the creditor has promised nothing, has ceded nothing; 
but I say also that the warranty does not exist, when the 
creditor has consented to the subrogation. In effect it is only 
those who sell their claim who are held to this obligation; 
for the subrogating creditor does not sell, he is paid; if he is 
deemed rather to have sold his claim than to have received 
payment of it, it is only that it'may be said that he who has 
paid is deemed to have bought it; but this fiction, all power- 
ful against the debtor and third persons, does not prejudice 
the reality, when we determine the effects of payment, be- 
tween him who makes it and him who receives it; it is not 
so much the creditor who subrogates, as the law, which does 
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it in consequence of his consent. To subrogate is to permit 
a person to take, rather than fo cede a claim. 

It wiil be useful to distinguish the action of debt (condictio 
indebiti) from the action of warranty. The first compre- 
hends nothing beyond what the person subrogating has 
received; so he shall not be held bound for the expenses of 
the release, nor for those which the person subrogated has 
been subjected to in order to enforce his recourse against the 
pretended debtor, and if he has sold the thing received in 
payment or passed it off in payment, he shall only be held to 
account for the price which he has received for it. Art. 1380. 

The assignor is bound, on the other hand, not only to res- 
tore the price of the cession, but also the expenses and legal 
costs of the contract, as well as those which have been incur- 
red in proceeding against the pretended debtor (art. 1631); 
and if he has sold the thing received in exchange for the pre- 
tended claim, he cannot, as the person subrogated can, invoke 
the benefit of art. 1380. 

3. To acquire the absolute property of the claim, the 
assignee ought either to notify the transfer to the debtor the 
claim against whom is ceded, or obtain his acceptance by an 
authentic act. Art. 1690. These formalities do not apply to 
subrogation. Where it exists between the parties, it produces 
an absolute effect; where a debt is regularly paid, is it not in 
effect extinguished irrevocably? Does the law then demand 
other conditions than payment for the extinction of the debt? 
Now, subrogation does not hinder the payment from being, 
with respect to the subrogating creditor, a pure and simple 
payment; then, in extinguishing the claim, it takes from the 
original creditor the right to dispose of it, from his creditors 
the claim with which it was incumbered conformably to the 
general principle of articles 2093 and 2094, and from the 
debtor the right of discharging himself by payment to the sub- 
rogating creditor. 

Thus the payment, though made with subrogation, may 
be set up against all those who in any way, have had know- 
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ledge of it, and against a third person bona fide, if the receipt 
which proves it has a certain date. But for a perfect under- 
standing of it, this theory ought to be modified by the prinei- 
ple of art. 1382. If then the person subrogated has been 
guilty of the fault of leaving the evidence of the claim in the 
hands of the person subrogating, of which he has availed 
himself to defraud an assignee or the debtor who has paid it 
a second time, indemnity will be due to them in reparation of 
the damage which his imprudent confidence has occasioned. 
As far as concerns the debtor, the most natural manner of 
repairing the damage will be to prevent it from arising, by 
supporting the payment which he has made in ignorance of 
his discharge, leaving the person subrogated his recourse 
against the original creditor. As to the assignee, the cession 
can in like manner be supported, but only to the extent of 
the price of the purchase. 

4. When a privileged or mortgage claim has been paid 
only in part, the person subrogated cannot set up to the ex- 
tent of the sum for which he has recourse over, to be a co- 
mortgage creditor with the person subrogating,and demand his 
proportion with him of the sums obtained by the effect of the 
mortgage. Art. 1252. In his relations with the original cre- 
ditor, who remains a mortgage creditor for all that which has 
not been paid to him, the person subrogated is only a simple 
contract creditor, in virtue of the action which belongs to him 
in his own right; for if that portion of the debt which has 
been paid is for his benefit, considered still to exist with its 
privileges and mortgages, this is only true as against the debtor 
and those claiming under him, but not as regards the person 
subrogating, as to whom the payment has produced all the 
effects of an ordinary payment. 

Thus, as to the portion of the debt for which he has re- 
course, the person subrogated plays a double part—that of a 
mortgage creditor in his relations with the debtor and those 
claiming under him, that of a simple contract creditor in his 
relations with the original creditor. 











152 NATURE AND EFFECTS OF SUBROGATION, 





Suppose then there is a mortgage creditor of 6000 francs, 
who receives with subrogation a partial payment of 3000 
francs, the debtor becomes bankrupt or is ruined, and the 
mortgaged property which has been seized and sold, produces 
3000 francs for distribution. This sum shall not be appor- 
tioned in moieties between the person subrogating and the 
person subrogated, as it would be between two simple con- 
tract creditors, or two mortgage creditors registered the same 
day ; it will belong exclusively to the person subrogating who 
in his quality of mortgage creditor precedes the person subro- 
gated, who is a simple contract creditor. 

But on the supposition that the property kas been sold for 
a price beyond the 3000 francs, the excess shall be given to 
the person subrogated, who, by reason of the mortgage 
which the subrogation confers on him, precedes all the other 
simple contract creditors whose rank is inferior to that of the 
origina! creditor. 

We can, with the aid of these principles, resolve a more 
complicated question: A person owes 24,000 francs; 12,000 
to Primus, 6,000 to Secundus, and 6,000 to Tertius. Each 
of his creditors has a mortgage on the same property and 
they have all been registered the same day. 

Primus receives on account of his claim a sum of 6,000 
francs, for which Quartus who pays him stipulates for sub- 
rogation. 

The mortgaged property is sold out, and the result of this 
proceeding presents 9,000 francs to be distributed between 
Primus, who remained creditor for 6,000 francs, Secundus 
and Tertius, each creditors for 6,000 francs, and finally 
Quartus, subrogated for 6,000 francs. 

Quartus, although a simple contract creditor as to Pri- 
mus, is in his relations with Secundus and Tertius a real 
mortgage creditor. It is consequently necessary, 1. To pro- 
vide for Primus, by taking as the basis of the calculation 
18,000 francs of mortgage claims; for as to him the claim of 
Quartus being purely on a simple contract, ought not stand 
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in the order. 2. To provide for Secundus and Tertius by 
taking as the basis of the calculation 24,000 francs of mort- 
gage claims; for in respect to them the claim of Quartus 
being hypothecary, ought to be comprised in the order. That 
which remains after each one has taken his dividend thus 
settled, will belong to the subrogated creditor. 

Now, if we do not comprehend Quartus in the distributior, 
we shall have 9,000 frances to distribute among three creditors 
of 6,000 frances each, which gives 9,000 for 18,000, or 50 per 
cent., that is 3,000 francs to each. By this the dividend of 
Primus is definitively settled; but that of Secundus and Ter- 
tius is not. As to them, we have 9,000 francs for 24,000, 
the whole of the four equal claims, which gives to each 
2,250 francs. Thus Primus should have 3,000° frances, Se- 
cundus and Tertius each 2,250 francs; total 7,500 franes, 
which leaves of the sum to be distributed 1,500, which the 
person subrogated will take. 

In this way the subrogation neither injures nor profits 
Secundus and Tertius, for their dividend has been settled as 
if Primus had remained creditor for 12,000 franes. Neither 
does it injure the subrogating creditor, since the claim of the 
person subrogated has not been included in the table opened 
to settle his dividend. The rights of each are consequently 
guarded and respected. 

These results are as equitable as they are rational. When 
a creditor consents, for the benefit of the debtor, to receive a 
partial payment, and subrogates him who makes it, this pay- 
ment ought not to be less favourable to him, than if it had 
been made by the debtor himself and with his own money, 
or by an agent who would content himself for his remedy 
with a simple action of negotiorum gestorum. Now,a par- 
tial payment, when made by the debtor or by an agent with- 
out subrogation, does not prejudice the mortgage, which 
continues still for the security of that portion of the debt not 
paid. Why then should it be different when it is a third per- 
son who pays with subrogation? Why make the creditor 
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suffer for the favour which he accords to the debtor by con- 
senting to receive to the prejudice of his own interest, a por- 
tion only of that which is due to him? 

To admit the person subrogated to a participation with the 
original creditor on the sums which the mortgage produces, 
this would be to make the person subrogating a guarantor of 
the claim of the person subrogated; now, this obligation of 
warranty, is it not evidently contrary to the intention of the 
parties? A different interpretation would prevent the credi- 
tor perhaps from receiving broken payments, and every one 
knows how useful it is to the debtor to be able to discharge 
himself at different times. 

But if the claim paid in part were only simple contract, the 
portion of the claim acquired by subrogation would have the 
same value as that preserved by the creditor. He ought not 
to require as a condition of the subrogation, that the person 
subrogated shall exercise his recourse as long as he, the per- 
son subrogating, shall not be fully paid. This would be to 
undertake to draw from this payment and to the prejudice of 
him who makes it, more advantages than if it had been made 
by the debtor, or by a third-person without subrogation. 
Such an intention is too unjust to be presumed, and at least 
unless it be distinctly expressed in the act, it ought to be pre- 
sumed that the person subrogating did not mean to diminish 
the lawful right of the person subrogated to the recovery of 
his disbursements. 

Thus, although the person subrogated presents himself in 
this quality with a view to profit by certain advantages 
attached to the subrogation, and of which we shall speak 
presently, there is nothing to prevent his coming in equally 
with the original creditor upon the goods of their common 
debtor. 

In all cases it is very evident that the person subrogated 
can renounce this quality, and betake himself to that of a 
simple agent, which would give him the right of participating 
with the person subrogating. Between simple contract cre- 
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ditors there is no distinction as to the date of the claims; pro- 
portional participation always takes place. 

When a debtor is bankrupt, can a surety who has paid part 
of a debt come in pro rata with the creditor? 

Such participation is clearly prohibited, if the claim was 
secured by a mortgage, for in regard to the creditor the surety 
is only a simple contract creditor. 

But if the claim was merely simple contract, ought partici- 
pation to be also prohibited? Yes, not by reason of art. 1252, 
which is not applicable to this case, but because the surety 
having undertaken for the solvency present and future of the 
debtor, cannot, by offering himself in the distribution increase 
this insolvency to the prejudice of the creditor. He ought 
then to be placed alone, as if the surety had no recourse to 
exercise: but his dividend once settled, a new distribution 
should be proceeded with, in which should be comprised the 
whole of the claim of which the surety has paid a part; the 
sum coming to each of the other creditors is thus ascertained, 
and the surplus will belong to the surety. Besides, the 
creditor to whom the surety is still a debtor, may reach his 
dividend by an attachment, so as to secure by that his pay- 
ment in full. : 

In short, the claim which has been paid in part was 
secured by a right of preference or was a simple contract; in 
the first case the person subrogating precedes the person sub- 
rogated; in the second participation takes place, unless the 
person subrogated, hold towards the creditor the relation of 
guarantor of the solvency of the debtor. 

A partial assignment on the contrary operates always an 
actual dismemberment of the action and its accessories. The 
part assigned is perfectly identical with the part retained, in 
the sense that it has the same origin, the same end, the same 
efficiency; the assignor and his assignee are consequently on 
the same line of creditors, with the same privileges, and the 
same mortgages. The first has no right of preference over 
the second. 
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M. Troplong? goes so far as to give to the assignee the 
right of priority over his assignor. According to him, the 
assignor is bound in his character of vendor, fo assure to his 
assignee that portion of the claim which he has sold to him; 
now this obligation of warranty imports that of ceding to him 
the right of preference. So the principles require. 

I may be deceived, but it seems to me that the principles 
invoked by M. Troplong are purely imaginary. Where is 
found written this pretended obligation of assuring to the as- 
signee the enjoyment of that portion of the claim ceded to 
him? The assignor without doubt is bound to warrant the 
existence of the claim which he assigns, but there his obliga- 
tion stops. (1693). He does not answer for the insolvency 
of the debtor, and not only is he not answerable for the 
future, but he is not even responsible for his insolvency exist- 
ing at the moment of the cession; articles 1694 and 1695 are 
distinct upon this point. 

Thus, according to the law itself, the assignor sells his 
claim such as it is, and the assignee buys it at his own risk. 
He does not sell him a good claim, a valuable claim, which 
will produce payment; it is a claim merely which is bought 
and sold. 

If the claim existed at the time of the assignment, the obli- 
gation of the assignor is completely fulfilled; for he has kept 
all his promise, he has procured that which he promised. 
So much the worse for the assignee, if the claim assigned is 
bad, and if he cannot draw from it the profits which he ex- 
pected. It is the case of a speculator whose speculation has 
not succeeded. 

How then can it be maintained in the face of these princi- 
ples, I mean in face of articles 1693, 1694, 1695, that the 
assignor is obliged to warrant the enjoyment by the assignee 
of the thing ceded ? 

And if this obligation does not exist, when the assignment 


* Commentaire sur le titre de privileges et hypotheques, No. 367. 
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is of the whole, who authorized us to impose it when it is 
only partial? And yet, to say if the debtor, the claim upon 
whom is assigned, is or becomes insolvent, the assignee shall 
be preferred to the assignor, is evidently to impose on him 
liabilities for not only the aetual insolvency of the debtor, but 
still farther his future insolvency also, is to make the written 
code a vain and deceptive text. 

M. Troplong saw in advance that these objections would 
be made to his system, and he replies to them by saying, that 
if it be true that the assignor is not bound to warrant to the 
assignee the full payment of the debt assigned, good faith 
nevertheless demands that he come not by his own act, after 
having received the price of a portion of his claim, to pre- 
vent the assiguee from recovering the sum which he dis- 
bursed. 

This reply is embarrassing, I admit, not because it has any 
value, but because it is difficult to comprehend the meaning 
and aim of it. Does M. Troplong mean to say that the 
assignor, being bound to warrant to the assignee the enjoy- 
meut of that part of the claim assigned to him, ought not by 
his act, in presenting himself for participation with him, give 
an opening to the obligation of guarantor? Does he recall 
the rule, guem de evictione tenet? But then his answer to 
our objections is nothing else than the re-production of his 
principal argument, which, as we have shown, begs the 
question. The assignor not being a surety either for the 
preseut or future solvency of the debtor, is not bound to pro- 
cure to the assignee full payment of the portion of the claim 
assigned to him. In offering himself as the co-creditor of his 
assignee, he exercises a right, which is tacitly reserved and 
which the assignee has tacitly recognised. 

I have sold for the price of 10,000 francs the half of my 
house. It is then burned by the fault of a third person, who 
is condemned to pay 20,000 francs damages and interest, but 
who by reason of his insolvency can only pay 10,000, Will 
it be said that inasmuch as I have received the price of half 
VOL. IV. 14 
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of the house which I have sold, good faith requires that I 
should not, by my act, hinder my vendee from receiving the 
sum which he has disbursed? No one will venture to main- 
tain such a doctrine. Then why adopt it, when in place of 
the half of my house it is the half of my claim which I have 
sold ? 

Does M. Troplong mean to say, on the contrary, that the 
participation, though conformable to pure and rigorous law, 
ought to be repelled, for the reason that good faith would be 
broken if it were adinitted : in other terms, éhat equity ought 
here to make the rigour of the law to bend. But then, if 
th's is his idea, why has he first invoked principle by which 
to repel the par icipation? And if the right of preference 
which the partial assignor pretends to have against his 
assignee, is legal, wherefore talk of good faith? If on the 
contrary the law repels him, and this we have sufficieutly 
demonstrated, can good faith then sanction it? 

How can any one in earnest thus put equity above the law, 
when the law is express ? 

The jurisconsults of our day, and the magistrates whose 
mission it is to apply the law, have they become pretors? 
Have we two codes—the code of pure and rigorous law and 
the code of equity ? 

Equity! This is the auxiliary of mere arbitrary will and 
caprice; the argument of all those who by vanity or the 
spirit of rebellion against written laws, undertake to substi- 
tute their own reason for that of the legislator. 

What in jurisprudence are the rules of equity ? Who knows 
them? Every one comprehends them after his own manner, 
according to his own temperament, his education and a thou- 
sand other circumstances. Is the proof of it wished ? 

Primus assigns to Secundus the moiety of a claim of 
20,000 francs, secured by a mortgage: the property mort- 
gaged is seized and sold for the price of 10,000 francs—ought 
Primus and Secundus to participate, and bear a propor- 
tional loss, or ought the one to have an advantage over the 
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other? According to M. Troplong, good faith requires that 
the assignor should bear all the loss, and leave to the assignee 
the 10,000 francs coming to the claim, of which he has 
assigned to him a half; but, in my opinion, this distribution 
is unjust, contrary to equity. That which would be equi- 
table in my opinion, would be to give 5,000 franes to each. 
I would say to the assignee ; you have bought this half of 
the claim for a price equal to its nominal value, or for an infe- 
rior price. In the first case, you meant to make an invest- 
ment of which you have taken all the risks; you have con- 
sented to become a joint creditor with your assignor; you 
have associated yourself with him. Your right is the same as 
his, and consequently the insolvency of the debtor is a com- 
mon loss, which ought to be borne incommon, When two 
causes of action are the same in their origin as in their end, 
they ought to have the same force, the same virtue ; ina word 
they ought to participate equally. In the second case, you 
have speculated. The price of the cession was reduced by 
reason of the insolvency, actual or apprehended, of the debtor, 
and then by what right do you pretend that the assignor is 
bound to support it? You have made a gambling operation 
of which the results might have been advantageous: chance 
decides them to be bad; it is a misfortune which you should 
have foreseen and provided for in advance: it is the law of 
your contract, to which you are subject. 

Perhaps some third person consulted upon this qnestion 
would think that this is not yet good equity, which shows how 
dangerous it is to judge these various points, according to the 
lights of this equity, which every body talks about and nobody 
can define. 

I agree that equity acts as an auxiliary to the law to en- 
lighten it when it is obscure—to perfect it when it is incom- 
plete, or even to supply it, when it is entirely silent. But 
to say that equity ought to make principles bend to it, that 
a decision good according to law ought not to be always 
held for good according to equity, is in my judgment, to 
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sanction arbitrary will, and to introduce into jurisprudence 
a cause of disorder and confusion. The law, rigorous though 
it be, contrary even to good sense, ought to live in the mind 
of the judge as an institution worthy of all his veneration: it 
is better a thousand times to sacrifice a private interest than 
a principle. 

And let it not be thought that M. Troplong is opposed to 
this theory: it is also his, for I remember to have read 
somewhere in one of his works: “that it was time to 
renounce these false notions which equity suggests, which 
create disturbance in the law, and introduce the most 
lamentable mistakes.,”” 

In giving to the partial assignee a preference over his 
assignor, would not M. Troplong himself be a victim, and the 
first, of one of those mistakes which he fears for jurispru- 
dence? I am convinced of it, and every one else will be 
too, if I show that he recognises elsewhere (in the number 
which precedes,) not expressly but impliedly—that the par- 
tial assignee is not preferred to his assignor, but partici- 
pates uith him. 1 see in effect in No. 366 of the same work, 
that if a privileged creditor has ceded his right to different 
assignees by successive titles, they participate among them- 
selves, and cannot avail themselves of the date of their respec- 
tive titles, to claim a preference of one over the others. Now, 
it is very evident that this theory can be true only in the sys- 
tem which admits participation between the assignor and his 
partial assignee. ‘Thus, to continue the supposition before 
made, Primus after having sold half of his claim to Secun- 
dus, sells the other half to Tertius: shall this one participate 
with Secundus the first assignee? On the principle of M. 
Troplong, we must say not; for Primus being postponed to 
Secundus, was not able, by assigning the moiety of the claim 
which remained to him, to transfer to a third person a right of 
participation which he had not: nemo dat quod non habet. 
Secundus could not be deprived of a right of preference 
which he had over Primus, his assignor, by a contract to 
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which he was nota party. Tertius in buying the moiety of 
the claim which Primus had kept, received it such as it 
was, with the passive quality which holds it, in a rank infe- 
rior to that of the moiety which had been ceded the first ; 
otherwise the assignor will have sold in reality a part of the 
right of Secwndus, and he will come to exercise by a circui- 
tous process, a right of participation which he had not 
himself. 

In making then the second assignee come in pari passu 
with the first, M. Troplong impliedly acknowledges that the 
assignor has the right to participate with his assignee of 
part. 

It can be said then to M. Troplong—do you maintain your 
first system? You must then abandon the second. Do you 
prefer the second? Acknowledge then the error of the first. 

Here then it is we arrive, when, in place of supporting our 
decisions by the positive texts of the law, clear too as they 
can be, we allow ourselves to be drawn away from the law 
to follow the false lights of an imaginary equity. 


14 
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JURISPRUDENCE. 


DIGEST OF AMERICAN CASES. 


[Containing selections from Howard’s (Supreme Court of the United States) Re- 
ports, vol. 2; Watts & Sergeant’s (Supreme Court of Pennsylvania) Reports, 
vol. 6; Howard’s (High Court of Errors and Appeals of Mississippi) Reports, 
vols. 6 and 7; Smedes & Marshall's (High Court of Errors and Appeals of 
Mississippi) Reports, vols. 1 and 2; Freeman's (Supreme Court of Chancery 
of Mississippi) Reports, vol. 1; Smedes & Marshall's (Supreme Court of Chan- 
cery of Mississippi) Reports, vol. 1; B. Monroe’s (Court of Appeals of Ken- 
tucky) Reports, vol. 4; Blackford’s (Supreme Court of Indiana) Reports, vol. 
5; Stanton’s (Supreme Court of Ohio) Reports, vol. 12.) 








ACTION. (Jn case of articles ordered by a public meeting.) 
The members of a committee appointed by a political meeting to 
provide a free dinner for the party are personally liable for the 
bill. Eichbaum vy. Irons, 6 Watts & Serg. 67. 

AGENT. (Liability of factor.) A factor who sells the goods cf 
his principal, consigned to him for that purpose, and takes the 





notes of the vendee, which he has discounted for his own accom- 
modation, thereby becomes responsible for the amount of the sales 
in the event of the insolvency of the purchaser. Myers y. Entri- 
ken, ib. 44. 
. A factor is liable for a loss arising from his neglect to keep his 


vo 


principal informed of matters material to his interests. 

Evidence is not admissible on the part of a factor, in a suit by 
the principal against him founded on the factor’s negligence, to 
show that it is not usual for factors to transmit to their principals 
moneys received by them as long as any part of the consignment 
remained unsold, or if sold, as long as any part of the moneys 
remained unpaid, though the honesty of the agent is not disputed 
and there is no ground to believe the moneys might thereby be lost. 

A factor is bound to remit to his principal the moneys received 
from sales of a consignment, unless there be an agreement or 
custom of trade, and if the latter be himself the factor of a princi- 
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pal abroad, he is bound to call on his factor in this country to 
transmit moneys received when he is informed of it, and if the 
money is lost by neglect to do so, he is answerable. Brown v. 
Arrott, ib. 402. 

8. (Without hire, when liable.) An agent having undertaken 
gratuitously to collect a note and book-account, surrendered them 
to the debtor, from whom he took a new note to himself for their 
amount; held, that this was an extinguishment of the original 
debt, and the agent was liable for its amount to his principal. 
Opie vy. Serrill, ib. 264. 

4. (When liable for damage to the principal, resulting from his 
bad faith.) If one is applied to as agent to investigate the title of 
another to a lot which he has an interest in purchasing, and he 
undertakes the duty, he cannot use the information thus acquired 
to the injury of his principal. He is bound to disclose to him any 
material information obtained concerning the title, and if he con- 
ceals it and buys himself, it is a fraud; and he cannot hold the 
property without reimbursing to the principal any loss he may 
sustain by failing in the purchase. Reid vy. Stanley, ib. 369. 

. (When the agent exceeds his authority.) If an agent, in filling 
up a blank note, exceeds his authority, and the third person receives 
the note with a knowledge that the authority was limited, and has 
been transcended, the note will not be void in toto, but only for 
the excess beyond the sum which was authorized. 


- 
LY 


The act of an agent who exceeds his authority, is binding upon 
his principal to the extent of his authority, but is void for the 
residue. Johnson vy. Blasdale, 1 Smedes & Marshall 17. 

6. (Deed by agent in his own name.) A deed to land made by an 
agent authorized to sell and convey the same, but made in the 
name of the agent for his principals, is not a legal deed. To 
make a conveyance binding, which is executed by an attorney or 
agent, the contract must be made and signed in the name of the 
principal. 

A contract or conveyance made in the name of an agent or 
attorney, and signed by him as for his principal, is not the con- 
tract of the principal, and is binding merely upon the attorney. 
Holmes vy. Carman et al., 1 Freeman 403. 

7. (Cannot controvert title of principal.) If one take possession 
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of land as agent, the relation of landlord and tenant is thereby 
established, and the law applicable to landlord and tenant governs 
the relation, and while the possession is held the title of the prin- 
cipal cannot be controverted by the agent. Farrow v. Edmund- 
son, 4 B. Monroe 605. 

AMENDMENT. (When amendment in verdict may be made.— 
The propriety thereof not examinable in court of error.) The 
court below, on motion, arrested a judgment for the plaintiff, after 
verdict, but without entering also that he took nothing by his writ. 

The declaration contained two counts; in the first, the plaintiff 
sued as administrator; and in the second, in his own personal 
right.- A general verdict was given, and the judgment arrested on 
account of the misjoinder of counts. 

Afterwards, and before a writ of error was brought, a motion 
was made by the plaintiff to set aside the order arresting the judg- 
ment, and for leave to enter a nolle prosequi upon the second 





count. 

An affidavit was filed by the plaintiff’s counsel, stating that the 
only evidence offered on the trial was given on the part of the 
plaintiff, and that the defendant offered no evidence whatever. 
The nature of the evidence was also stated, and the facts stated 
in the affidavit were not controverted. 

The court below set aside the order arresting the judgment, a 
year after it was made, and allowed the verdict to be amended by 





entering the same nunc pro tunc, on the first count only. 

In this there was no error. 

All that is required is that the court should amend the verdict 
within a reasonable time; and this may be done upon the judge’s 
notes of the evidence given at the trial or upon any other clear 
and satisfactory evidence. The practice is a salutary one and in 
furtherance of justice. 

After all, the question of amendment was a question of discre- 





tion in the court below, upon its own review of the facts. This 
court has no right or authority, upon a writ of error, to examine 
the question; it belonged appropriately and exclusively to the 
court below. Murphy v. Stewart, 2 Howard (S. C.) 263. 
ASSIGNMENT. (Liability of assignor of a chose in action.) The 


assignee of an unfounded claim, or falsely represented contract, 
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may recover of the assignor the costs expended by him in the pro- 
secution of such claim. Cartwright v. Carpenter et al., 6 How- 
ard 328. 

2. (When debtor estopped from taking defence against assignee of 
a chose in action.) P., about to trade with D., for the note of 
H., went to H. to inquire if the note was good; H. answered, it 
was good, and would be paid at maturity; P. thereupon traded for 
the note, and afterwards assigned it to J. (informing him of H.’s 
statement), who sued H, thereon; held, that H. was precluded by 
the representations made to P., from setting up as a defence to the 
suit by J. any failure of consideration between himself and D., 
the original holder of the note. Hamer et al. vy. Johnston et al., 
1 Smedes & Marshal! (Chancery) 563. 

3. (Assignee entitled to all the securities of the assignor.) The 
assignment of a note secured by mortgage, carries with it all the 
right of mortgagee, and it is the duty of assignee to exhaust such 
means before resorting to the assignor. Miles v. Gray, 4 B. 
Monroe 417. 

ASSUMPSIT. (For goods tortiously converted.) Assumpsit for 
goods sold and delivered. ‘The plaintiff proved that he had left his 
wagon with the defendant for safe-keeping, and that the defendant 
had converted it to his own use. Held, that the suit was sustained. 
Cooper v. Helsabeck, 5 Blackford 14. 

BAILMENT. (Liability of innkeeper.) The death of a horse 
whilst in the care of an innkeeper, to whom he had been delivered 
by a guest, is sufficient to charge the innkeeper with the loss, 








unless he can exculpate himself by showing due care on his part. 
Hill v. Owen, 5 ib, 323. 

BANKRUPTCY. (Construction of the act of congress relative to 
fiduciary debts.) Under the late bankrupt act of the United 
States, the existence of a fiduciary debt, contracted before the 
passage of the act, constitutes no objection to the discharge of the 
debtor from other debts. 

A factor, who receives the money of his principal, is not a fidu- 
ciary within the meaning of the act. 

A bankrupt is bound to state, upon his schedule, the nature of 
a debt if it be a fiduciary one, Should he omit to do so, he would 
be guilty of a fraud, and his discharge will not avail him; but if 
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a creditor, in such a case, proves his debt and receives a dividend 
from the estate, he is estopped from afterwards saying that his 
debt was not within the law. 

But if the fiduciary creditor does not prove his debt, he may 
recover it afterwards, from the discharged bankrupt, by showing 
that it was within the exceptions of the act. Chapman v. For- 
syth, 2 Howard (S. C.) 202. 

2. (Confession of judgment by debtor.) The confession of a judg- 
ment to a creditor with a view to prefer him, is not invalid by 
reason of the provisions of the bankrupt law, if it be not volun- 
tary but the effect of measures taken by the creditor or in his 





power to take; and it is incumbent on the party who seeks to 
defeat the transaction, to show clearly that it is voluntary. Hal- 
deman v. Michael, 6 Watts & Serg. 128. 

BANKS. (Liability in the case of notes deposited for collection.) 
A bank which receives a note for collection, and, when it is over- 
due, places it in the hands of a notary in time for demand and 
protest, is not liable for the neglect of the notary to give notice; 
it being a part of his duty to give notice. 

In cases where the agent is compelled to employ a sub-agent, 
the agent will not be responsible for the negligence or misconduct 
of the sub-agent, if he has used reasonable diligence in his choice 
as to the skill and ability of the sub-agent. 

In undertaking to collect for others, a bank becomes an agent, 
and is understood to contract for reasonable skill and ordinary 
diligence. Tiernan et al. vy. The Commercial Bank of Natchez, 
7 Howard 648. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Pro- 
test—when notice necessary and how to be given.) By the gene- 
ral law merchant, no protest is required to be made upon the dis- 
honour of any promissory note; but it is exclusively confined to 
foreign bills of exchange. 

Neither is it a necessary part of the official duty of a notary, to 


give notice to the indorser of the dishonour of a promissory note. 
But a state law or general usage may overrule the general law 
merchant in these respects. 
Where a protest is necessary, it is not indispensable that it 
should be made by a person who is in fact a notary. 








DIGEST OF AMERICAN CASES. 167 





Where the indorser has discharged the maker of a note from 
liability by a release and settlement, a notice of non-payment 
would be of no use to him, and therefore he is not entitled to it. 
Burke v. M’ Kay, 2 Howard (S. C.) 66. 

. (Duty of bailee when notes are deposited as collateral security.) 
Where notes are deposited for collection by way of collateral 
security for an existing debt, the case does not fall within the strict 
rules of commercial law, applicable to negotiable paper. It falls 
under the general law of agency; and the agents are only bound 
to use due diligence to collect the debts. Lawrence v. M’Cal- 
mont, ib. 426 

- (When notice need not be given to drawer.) Where the drawer 
of a bill has no right to expect the payment of it by the acceptor: 
where, for instance, the drawer has withdrawn, or intercepted, 
funds which were destined to meet the bill, or its payment was 
dependent upon conditions which he must have known he had not 
performed, such drawer cannot claim to be entitled to notice of the 
non-payment of the bill. 

It becomes a question of law, whether due diligence has or has 
not been used, whenever the facts are ascertained; and therefore 
there is no error in the direction of a court to the jury that they 
should infer due diligence from certain facts, where those facts, 
if found by the jury, amounted in the opinion of the court to due 
dilizence. 

If the drawer and acceptor are either general partners or special 
partners in the adventure of which the bill constitutes a part, 
notice of the dishonour of the bill need not be given to the 
drawer. Rhett v. Poe, ib. 457. 

. (Liability of drawer for damages upon protested bill.) By a 

treaty between the United States and France, the latter agreed to 
pay to the former a certain sum of money, the first instalment of 

which became due on the second of February, 1833. 

The secretary of the treasury, under a power conferred by con- 
gress, drew a bill of exchange upon the French government, which 
was purchased by the Bank of the United States. 

Not being paid, upon presentation, it was protested and im- 
mediately taken up by bankers in Paris, for the honour of the 
bank. 
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The bill is not liable to objection as being drawn upon a parti- 
cular fund, 

The United States, as drawers, are responsible to the bank for 
fifteen per cent. damages under a statute of Maryland, which al- 
lows that amount to the holder of a foreign protested bill. 

When the bankers in Paris took it up and charged the amount 
of the bill to the bank, in their account with it, the bank be- 
came thereby remitted to its original character as holder and 
payee. 

Under the law merchant, the drawer of a foreign bill of ex- 
change is liable, in case of protest, for costs and other incidental 





charges, and also for re-exchange, whether direct or circuitous, 
The statute of Maryland, allowing fifteen per cent., fixes this in 
lieu of re-exchange, to obviate the difficulty of proving the price 


rte 


of re-exchange. 

When the bank came into possession of the bill, upon its return, 
the indorsements were in effect stricken out, and the bank became, 
in a commercial and legal sense, the holder of the bill. Bank of 
the Unit d Stiis vy. The Uvited States, ib. 711. 

5. (When cause of action accrues—Days of grace.) An action 
was commenced by summons on Saturday the Ist day of January, 
1842, against the drawer of a promissory note dated 30th Decem- 
ber, 1840, and payable twelve months after date: Held, that the 
action was prematurely brought, the last day of grace (which was 
Sunday) not having fully expired before the writ issued; and that 
an offer in the court below to confess judsment to the plaintiff, 
upon terms not accepted, did not cure the error. 

A month, in bills of exchange, notes and other mercantile con- 
tracts means in all cases a calendar and not a lunar month. 

The parties to bills of exchange or promissory notes, entitled to 
claim the days of grace, have title to them as matter of right. 
Thomas v. Shoemaker, 6 Watts & Serg. 179. 

6. (When consideration can be inquired into.) In a suit by the 
holder against the maker of a negotiable note, the plaintiff cannot 
be called on to prove the consideration between himself and the 
payee, unless it be shown that the note was obtained or put 
into circulation by fraud or undue means. Brown v. Street, 
ib, 221. 
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7. 


(Certificate of deposit payable to order not a promissory note.) 
An instrument in writing issued by a bank, signed by the assistant 
cashier, “I hereby certify that C. T. has deposited in this bank 
payable twelve months from 1st May, 1839, with five per cent. 
interest till due, per annum $3691 63, for the use of R. P. & Co. 
and payable only to their order upon the return of this certificate,” 
is not a promissory note within the statute of Anne, but a certifi- 
cate of deposit on special terms. 

Such instrument is negotiable for the purposes of transfer only, 
but not to make R. P. & Co. liable on their indorsement to the 
holder. It is a special agreement to pay the deposit to any one 
who should present the certificate and the depositor’s order. Pat- 
terson v. Poindexter, ib, 227. 


. (Notice to indorser.) Notice dated Rochester, New York, Dec. 


28th, 1841, of protest on that day for non-payment by drawee of 
a bill of exchange dated at New York, was sent to New York, 
where it was mailed on 3d January, 1842, and on the 4th was 
delivered in Philadelphia, where the drawer resided, to a person 
of the same name, and did not reach the drawer until the 8th: 
Held sufficient notice to charge the drawer. 

Reasonableness of notice to the drawer of dishonour of a bill is 
a question for the court. Jones v. Wardell, ib. 399. 

Notice of demand and protest of negotiable paper cannot be 
given through the post-office, unless the same is to be transmitted 
by mail. Hogatt v. Bingaman, 7 Howard 565. 


. (Liability of notary public to give notice.) The relation which 


exists between a notary and the holder of a negotiable note, with 
regard to the protest of the note and notice to the indorsers, is 
that of principal and agent, and no more strict performance of 
duty is required of the former than is indicated by the uniform 
practice of the place where the note was protested. Parke v. 
Lowrie, 6 Watts & Serg. 507. 


10. (Indorsement.) A payee of a note may indorse it by writing 


his name on the face. The construction will depend upon the 
intent of the parties at the time. Gibson v. Powell, 6 Howard 
60. 


11. (When indorser not entitled to notice.) When the indorser 


of a note takes a mortgage from his principal, as indemnity, 
VOL. Iv. 15 
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he is not entitled to notice of non-payment, although he may 
have released the mortgage property. Watt v. Mitchell, ib. 
131. 

12. (Whai sufficient evidence of notice.) Where A. had been in the 
regular habit of receiving at the post-office all communications 
addressed to B., and taking them to his own office, where B. called 
regularly to receive them, and the authority of A. had always been 
acquiesced in; who had sometimes opened and attended to the 
communications of B., and had occasionally received notices of 
protest, and handed them over to B.; it was held, that proof of 
notice of protest left with A. would be sufficient to charge B., 
although A. could not state that he received and delivered such 
notice, but declared that if it had been left with him, he delivered 
it to B. Wilkins v. The Commercial Bank of Natchez, ib. 
217. 

Where the indorser of a promissory note lived a mile and a half 
from town, but kept a public office in town, where he was to be 
found during a portion of the year, and generally kept a clerk, 
and the post-office in town was the one at which he was in the 
habit of receiving his letters and papers, it was held that notice of 
protest deposited in the post-office of the town was not sufficient to 
charge him as indorser. Patrick y. Beazley, ib. 609. 

In order to constitute a sufficient notice to charge an indorser, 
if it is to be sent by mail, it must, at farthest, be put into the post- 
office in time to go by the mail of the day next succeeding the 
protest, if there be a mail which goes on that day; and, if not, 
then, by the first mail which goes afterwards. ; 

The holder need not put the notice in the office on the same 
day the note is protested, but he must on the next day, in time for 
- a mail of that day, unless it leaves at an unreasonably early 
| hour. 

} The contract of an indorser is purely conditional. There are 

conditions precedent to his liability, and the holder must prove 

directly, and by positive evidence, that he has performed all that 
the law required him to perform, before he can charge the in- 
dorser. 

Proof, therefore, that notice was sent by mail to an indorser, by 
nine o’clock, of the day succeeding the protest, without showing 
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that no mail went out on that day, at an earlier hour, is insuffi- 
cient to charge the indorser. Downs v. The Planters’ Bank, 1 
Smedes & Marshall 261. 

13. (Demand and notice when note falls due on Sunday.) When 
a note falls due on Sunday, payment should be demanded on the 
Saturday; and it will be in season to give notice to the.indorsers, 
on the following Monday. Barlow v. The Planters’ Bank, 7 
Howard 129. 

14. (Mistake in note.) A note payable twenty-four after date, is not 
void for uncertainty, nor a note on demand; but payable some- 
time after date. 

Where the time of the payment of a note, has been omitted by 
mistake, the holder may insert the time intended. 

Words are often supplied to carry out the reasonable intention 
of the parties, and in pleading the instrument is decribed as if it 
contained the omitted words. 

A note payable twenty-four after date, is admissible in evidence 
without other testimony under an averment in the declaration, 
that twenty-four months after date was the time meant by the 
parties, the jury being the judges of the fact of the time of pay- 
ment intended to be stipulated by the parties to the instrument. 
Conner et al. v. Routh, ib. 176. 

15. (What is due diligence.) If the holder of a bill places the 
notice of protest in the proper post-office in due time, it is legal 
diligence, and he is not responsible for the irregularites of the 
mail. 

The doctrine is well settled, that an agent of the holder is allowed 
one day to give notice to his principal of a default, and the prin- 
cipal is entitled to one day after he receives notice, to give or for- 
ward notice by mail to the drawer or indorser. Ellis’ adm. v. 
Commercial Bank of Natchez, ib. 294. 

The holder of a protested note, need not put the notice of protest 
in the post-office, on the same day the note is protested, but he 
must on the next day in time for a mail of that day, unless it 
leaves at an unreasonably early hour. 

When the mail leaves a post-office at sunrise, on the day suc- 
ceeding the protest of the note, the notice need not be deposited in 
time to go out by that mail. Deminds et al. v. Kirkman, 1 
Smedes & Marshall 644. 
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Where the indorser of a promissory note has not, at the date of 
the maturity and protest of the note, any known place of residence 
or business, no notice is necessary to fix his liability upon the note. 

In such a case it is not necessary to prove the exercise of due 
diligence, to ascertain the residence of the indorser, he, in point 
of fact, having no residence. ‘'unstall vy. Walker, 2 ib. 638. 

16. (When a note is made payable in current bank notes.) Where 
a note was made payable in current bank notes, a plea of tender 
of bank notes must aver that they are current, or it will be bad on 
demurrer. 

Where a note is payable in current bank notes of particular 
banks, and any of the bills of such banks are current when the 
note falls due, it seems the maker will be entitled to the benefit of 
the difference between them and specie. Bonnell y. Covington 
et al., 7 Howard 322. 

17. (Alteration of negotiable paper.) If a negotiable instrument 
appear on its face to have been altered, the burden of proof is on 
the holder to show that it was done under circumstances which 
will render it valid. Commercial and Railroad Bank, &c. v. 
Lum, ib. 414. 

18. (Demand.) Where a note was made payable at a bank, and the 
notary did not demand payment until after banking hours, and 
where the front door of the bank was closed, but went round to the 
back door, and finding the teller in the bank according to the custom 
of the bank, demanded payment, but was refused, there having 
been no funds for paymeut in the bank during the day: held, the 
demand was sufficient to charge the indorsers, on protest and 
notice. Commercial and Railroad Bank vy. Hamer et al., ib. 448. 

19. (Notes delivered in blank.) He who signs a bill or note in 
blank, and delivers it to another, makes that other his agent, and 
authorizes him to fill it up with an indefinite amount. 

A note signed in blank and delivered to another, is a letter of 
eredit, unlimited as to amount. Johnson vy. Blasdale et al., 1 
Smedes & Marshall 17. 

20. (When notice is to be sent.) W. was indorser of a pro- 
missory note, protested on the 4th of February, 1837. At the 
time of the protest, W. was a member of the senate of the 
United States, in the city of Washington, engaged in the dis- 
charge of his official duties, where he remained, at least, as late 
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as the 4th of March, ensuing. At the period of the protest of 
the note, and during his stay in Washington, W. was in the 
daily habit of receiving his letters through the post-office, in 
the city. At his last place of abode in this state, W. had left no 
agent to receive or forward his letters: Held, upon this state 
of facts, that notice sent by the notary, in proper time, by mail, 
to W. at Washington city, was sufficient to fix his liability, as 
indorser. Tunstall vy. Walker, 2 ib. 638. 

21. (Accommodation indorser.) An accommodation indorser stands 
in the light of a surety to the maker, and upon paying the debt is 
entitled to be substituted to all the securities held by the creditor. 
Humphreys v. Vertner, Freeman 251. 

22. (When indorsee takes it for a pre-existing debt.) Where the 
rigour of the commercial law is strictly enforced, to entitle the holder 
of commercial paper to retain the same, against the equities of 
third persons, it must appear that he came to the possession of it 
in the usual course of trade, by having paid a valuable considera- 
tion without notice of the equity or claim of any third person. 
The reception of commercial paper as collateral security for a 
pre-existing lability, or as indemnity against ultimate liability, is 
not within the meaning of this rule. 

If the holder of a negotiable note receives it in payment of a pre- 
cedent debt, or takes it by way of indemnity against some respon- 
sibility incurred for his immediate indorser, without paying any 
present consideration therefor, he takes it subject to all the existing 
equities between the original parties. 

Where an agent transferred the notes of his principal to his own 
indorser to indemnify him for an indorsement of such agent’s own 
paper,—held, that the transfer conveyed no title to the notes, but 
that the title to the same remained in the principal of said agent. 
Holmes v. Carman et al., ib. 408. 

CHANCERY. (Practice 8s to appeals to the Supreme Court of the 
United States.) A writ of error is not the appropriate mode of 
bringing up, for review, a decree inchancery. It should be brought 
up by an appeal, 

An appeal will lie only from a final decree; and not from one dis- 
solving an injunction, where the bill itself is not dismissed. M’Col- 
lum v. Eager, 2 Howard (S. C.) 61, 

15" 
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2. (Jurisdiction of courts of equity.) A court of equity will not 


No | 


interfere, where the complainant has a proper remedy at law, or 
where the complainant claims a set-off of a debt arising under a 
distinct transaction, unless there is some peculiar equity calling for 
relief. 

Nor will it interfere where the set-off claimed is old and stale, 
with regard to which the complainant has observed a long silence, 
and where the correctness of the set-off is a matter of grave doubt. 
Dade v. Irwin Exr., ib. 383. 


- (Jurisdiction in cases of wills.) In England, equity will not set 


aside a will for fraud and imposition, relief being obtainable in 
other courts. 

Although by the general law, as well as the local law of Louis- 
iana, a will must be proved before a title can be set up under it, yet 
a court of equity can so far exercise jurisdiction as to compel defend- 
ants to answer, touching a will alleged to be spoliated. And it is 
a matter for grave consideration, whether it cannot go further and 
set up the lost will. 

Where the heir at law assails the validity of the will, by bring- 
ing his action against the devisee or legatee who sets up the will 
as his title, the district courts of Louisiana are the proper tribunals, 
and the powers of a court of chancery are necessary, in order to 
discover frauds which are within the knowledge of the defendants. 
Gaines et ux. vy. Chew et al., ib. 619. 


. (When chancery will execute a trust.) Ordinarily chancery exe- 


cutes only a trust sufficiently formed to put the legal estate out of 
the grantor, or an agreement for a trust founded on a valuable 
consideration and not a mere voluntary one; and creditors are but 
volunteers. Read v. Robinson, 6 Watts & Serg. 329. 


. (Administration of a devise to charities.) ‘Testator desired his 


executors to pay a certain sum of money to a benevolent society, 
if any existed, to alleviate the suffering of the most prudent poor 
but not the intemperate, in procuring food, clothing and other 
necessaries which such persons want in winter. A society whose 
objects were the promotion of the temperance cause by the diffu- 
sion of temperance knowledge, the circulation of the pledge of total 
abstinence from all intoxicating liquors, and the dispensation of 
the charity of the association to the suffering poor, of Philadelphia 
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and its districts, of good moral character, who do not use intoxi- 
cating liquors as a beverage, held not entitled to the legacy. 

It is not important that a list of charities referred to by the tes- 
tator in his will was no part of the will, and that it was not 
admitted to probate as testamentary. A chancellor would regard 
it as controlling the discretion of the executors in the dispensation 
of the charities. Grandom’s estate, ib. 537. 

. (In what instances a security will be decreed to be delivered up.) 
When any description of writing, evidencing liability on the part 
of the makers, whether it be commercial paper, a specialty, or 
other form of legal obligation, has become extinguished or dis- 
charged by subsequent events, as by payment or otherwise, so 
that the writing has become functus officio, but where its existence 
in an uncancelled state might subject the maker to vexatious liti- 
gation at a distance of time, when the evidence of such extinguish- 
ment or discharge may have been lost, or so obscured as to render 
the parties less able to repel the claim; in all these cases a court 
of equity will extend its preventive justice to call out of existence 
an instrument which ought not to be used and enforced, or where 
it is against conscience to permit the party holding it to enforce it. 
Garrett vy. Mississippi & Alabama Railroad Co., Freeman 70. 

. (Principles of equity in the rescission of contracts.) A party 
who comes into a court of chancery to rescind a contract, upon 
the ground of the defendant’s inability to comply with his part 
of the contract, must put his adversary in the wrong. In other 
words, complainant must show that he has himself done and per- 
formed, on his part, whatever, by the terms of the contract, he is 
required to do, in order to authorize him to demand a compliance 
at the hands of the defendant. 

Complainant purchased land of respondent, and the latter gave 
the fermer a bond for title when the purchase money should be 
paid. Before all of the purchase money was paid, complainant 
ascertained that respondent had no title, or a defective title. 
Without offering to pay the balance of the purchase money, or 
demanding a title, complainant filed a bill to enjoin the collection 
of the balance of the purchase money: held by the court, that the 
allegations of the bill were not sufficient to warrant an injunction. 
If the complainant had made a tender of the purchase money and 
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demanded his deed, and the defendant had refused or was unable 
to convey a good title, the court would enjoin the collection of the 
purchase money until the sufficiency of the defendant’s title could 
be investigated, and grant relief accordingly. Mitchell v. Sher- 
man, ib. 120. 

Where a vendee takes from his vendor such title only as the 
vendor had, he cannot afterwards, for mere defect in title, ob- 
tain a rescission of the contract. 

Where a vendee comes to the knowledge of a fraud practised 
upon him in the sale of property, and afterwards continues for a 
series of years in the use, enjoyment, and occupation thereof, 
without taking any active measures for redress, or making known 
any dissatisfaction, until a change of times may have depreciated 
its value, he can have no relief in equity. 

A court of equity will never rescind a contract, unless the 
parties can be put in statu quo. 

Where a party having knowledge that he has been defrauded, 
proceeds to do acts in confirmation of his contract, by voluntarily 
entering into a new engagement concerning it, he will be held 
thereby to have waived the fraud, and to have renounced that 
relief which he might otherwise have had in equity. Pintard v. 
Martin et al., 1 Smedes & Marshall (Chancery) 126. 

A rescission of a contract, on account of alleged defect of title, 
will not be granted, where, at the hearing of the case, it is appa- 
rent a perfect title may be had, and no fraud is alleged or proved. 

A person selling property under a defective claim, afterwards by 
purchase or descent acquires a perfect title; held, that that title will 
accrue to the benefit of the vendee. 

As a general rule, a court of equity will not rescind a contract for 
mere defect of title, where the vendor has been guilty of no fraud, 
mistake, or misrepresentation, unless, at the time of the decree, it 
appears that the vendor is totally unable to make title, and there is 
no adequate remedy at law. 

Time is never important in equity, unless made so by the very 
terms of the contract, or is necessarily so from the very nature of 
the property, about which the contract is made. 

A vendee, discovering a defect in his title, should at once, if he 
designs doing so at all, surrender the possession of the property, and 
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demand a rescission, and his neglect to do so, is a waiver of his right 
to a rescission. Fletcher v. Wilson et al., ib. 376. 

8. (Power over corporations.) Chartered privileges cannot be 
taken away by any collateral proceeding, nor in any other mode 
than by a direct proceeding through the usual forms of scire 
facias, or information in the nature of a quo warranto, regularly 
prosecuted in a court of law. 

It is well settled, that a court of chancery, as such, has not juris- 
diction or power over corporate bodies for the purpose of restraining 
their operations, or winding up their concerns. In New York this 
power is conferred by express statute. 

A court of equity has jurisdiction, at the instance of the stock- 
holders, to call the directors of a moneyed or other joint stock cor- 
poration to account for any abuse of trust, or waste, or misapplica- 
tion of the funds of the company; but in such cases the jurisdiction 
is over the directors personally, and not over the corporation—the 
directors being trustees. 

A court of equity will not grant an injunction, at the instance of 
the stockholders, against the president and cashier of a bank, re- 
straining them from the exercise of their official funetions for an 
alleged malfeasance in office. To grant such restraint would be 
equivalent to a removal from office. The right of removing the 
officers of a private corporation belongs exclusively to the corpora- 
tion itself. A court of equity has no jurisdiction or power for such 
purpose. Bayless v. Orne et al., Freeman 161. 

9. (When relief is given against a judgment at law.) Although a 
judgment at law is conclusive upon the defendant, as to every matter 
of defence of which he could fairly have availed himself, yet if the 
matter relied on could not have been received as a defence by reason 
of its equitable character, or by reason of the forms of legal pleading, 
in these cases, a court of equity will give relief, although there 
may have been an ineffectual attempt to defend atlaw. Ferriday 
et al. vy. Selcer, ib, 258. 

10. (When equity will enjoin proceedings at law.) A court of equity 
will not permit a plaintiff at law to enforce against the defendant 
the collection of a debt, when the defendant stands as surety for the 
plaintiff to an amount greater than that sued for, unless the plain- 
tiff will fully indemnify the defendant against his liability as his 
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surety, more especially if the plaintiff is shown to be insolvent. 

Abbey v. Van Campen, ib. 273. 

_ 11. (What is a bona fide purchaser.) To constitute a bona fide 
purchaser, there must be a parting with money or property, or the 
doing of some act upon the faith of the purchase itself which could 
not be retracted; such as executing a release for a pre-existing 
debt. Rollins vy. Callender et al., ib. 295. 

Taking property in payment of a pre-existing debt, does not make 
the buyer a purchaser for valuable consideration, in the eye of the 
law, as against one holding a prior equity. Rowan v. Adams et 
al., 1 Smedes & Marshall (Chancery) 45. 

12. ( What is sufficient notice in equity.) Hughes, under an execution 
in favour of himself, bought a lot of land which had been previously 
mortgaged to secure the payment of two promissory notes, which 
remained unpaid. The mortgage, by mistake, described the notes 
as falling due on the first days of January, 1837 and 1838; where- 
as the notes were actually payable on the first days of May, 1837 
and 1838. This mortgage was duly recorded, but Hughes claimed 
to be a bona fide purchaser for a valuable consideration without 
notice of the mistake in the mortgage. Held by the court, that the 
mortgage was sufficient notice to put Hughes upon his inquiry, 
which would have readily led to a knowledge of the mistake in 
the description of the notes. Whatever has a reasonable certainty 
as to time, circumstances and persons, is sufficient to put a party 
upon inquiry, and amounts to evidence of notice to him. Rollins 
v. Callender et al., Freeman 295. 

13. (Jurisdiction to prevent a nuisance.) A party has no right to 
build a house so near his neighbour as to immediately obstruct 
the passage of either light or air; but the mere tendency to obstruct 
the free passage of the one or the other, has never been considered 
sufficient to warrant the restraining process of a court of equity. 

In cases of nuisance, this court interferes only where the com- 
plainant’s rights are clear, either from contract or ancient posses- 
sion, on the ground of preventing irreparable mischief; and the 
thing complained of must be directly and immediately hurtful. 

If the thing sought to be prohibited is in itself a nuisance, the 
court will interfere; but where the thing sought to be restrained 
is not unavoidable and in itself noxious, but only something which 
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may, according to circumstances, prove so, then the court will 
refuse to interfere until the matter has been tried at law. Gwin v. 
Melmoth, ib. 505. 

14. (As to what contracts specific performance will be decreed.) It 
is a general rule that a court of equity will not decree a specific 
performance of a mere personal covenant sounding in damages, 
nor of a contract relating to personalty where compensation may 
be had at law. Such contracts will only be enforced where the 
property has some artificial nature, or where the breach of the 
personal indemnity would be productive of irreparable injury. Hoy 
v. Hansborough et al., ib. 533. 

15. (When purchaser protected by want of notice.) Want of 
notice protects a purchaser against a latent equity only, not 
against the legal title; in the latter case, the maxim caveat 
emptor applies. Jenkins v. Bodley, 1 Smedes & Marshall (Chan- 
cery) 338. 

16. (When relief will be granted against strict terms of contract.) 
S. contracted with P. and others, to do a piece of work, for a certain 
agreed price, and receive his pay in the notes of a particular bank, 
or their equivalent, the price agreed to be paid being but a fair 
compensation for the labour to be done; before the work was com- 
pleted, the notes of the bank agreed upon depreciated, to be worth 
but one-tenth of their value at the time of the contract; S. filed 
his bill to enforce the payment in good money, of the debt due 
him, which P. and others resisted, and claimed the right to pay 
in the notes agreed on; held, that the great depreciation of the notes 
was a circumstance not looked to, or provided for, by either party ; 
that it would be inequitable to force S. to receive them, and that 
he was entitled to recover a fair price for the work done, in cur- 
rent money. Sample v. Pickens, ib. 501. 

CHARITABLE USES. (Will of Stephen Girard—Case of the 
Trustees of the Baptist Association—Hart’s executors (4 Wheat. 
1)—Jurisdiction of chancery over charities—Hostility of trusts 
to the Christian religion.) The trusts mentioned in the will of 
Stephen Girard are of an eleemosynary nature, and charitable 
uses, in a judicial sense. Donations for the establishment of col- 
leges, schools, and seminaries of learning, and especially such as 
are for the education of orphans and poor scholars are charities in 
the sense of the common law. 
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The decision of the supreme court of Pennsylvania in the case 
of Zimmerman v. Andres, (January term, 1844,) recognised and 
confirmed, viz.: ‘That the conservative provisions of the statute 
of 43 Elizabeth, chap. 4, have been in force in Pennsylvania by 
common usage and constitutional recognition, and not only these 
but the more extensive range of charitable uses which chancery 
supported before that statute and- beyond it.” 

The present case distinguished from the case of the Trustees of 
the Philadelphia Baptist Association v. Hart’s executors, 4 Wheat. 
1, upon two grounds, viz. : 

1. That the case in Wheaton arose under the law of Virginia, in 
which state the statute of 43 Elizabeth, chap. 4, had been expressly 
and entirely abolished by the legislature, so that no aid whatever 
could be derived from its provisions to sustain the bequest. 

2. That the donees were an unincorporated association which 
had no legal capacity to take and hold the donation in succession 
for the purposes of the trust, and the beneficiaries were also uncer- 
tain and indefinite. 

The decisions and dicta of English judges, and the recent pub- 
lication of the Record Commissioners in England, examined as to 
the jurisdiction of chancery over charitable devises anterior to the 
statute of 43 Elizabeth. 

This part of the common law was in force in Pennsylvania, 
although no court having equity powers now exists or has existed, 
capable of enforcing such trusts. 

The exclusion of all ecclesiastics, missionaries, and ministers of 
any sort from holding or exercising any station or duty in a col- 
lege, or even visiting the same; or the limitation of the instruction 
to be given to the scholars, to pure morality, general benevolence, 
a love of truth, sobriety, and industry ; are not so derogatory and 
hostile to the Christian religion as to make a devise for the founda- 
tion of such a college void according to the constitution and laws 
of Pennsylvania. Vidal et al. v. Girard’s Executors, 2 Howard 
(S. C.) 127. 

2. (Devise to unincorporated religious society in Pennsylvania.) 
A devise to an association for religious purposes unincorporated at 
the tastator’s death but since incorporated, is good in Pennsylvania. 

The conservative provisions of the statute 43 Eliz., relating to 
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charitable uses, are in force in Pennsylvania. Zimmerman v. 
Anders, 6 Watts & Serg. 218. 

2. (When land granted to public uses ceases to be so applied.) 
Where a tract of land was granted to the board of county police 
“ for the use and benefit of the county of Neshoba, for a county 
site for a court house, &c.” and the board of police entered upon 
the land, built a court house, laid off town lots and sold them, but 
subsequently removed the county site and court house from the 
said tract of land; held, that the land reverted to the grantor. Da- 
niel vy. Jacoway et al., Freeman 59. 

COMMON CARRIER. (When his liability ceases—Obligation 
of the consignee.) The responsibility of a carrier upon the Ohio 
river does not cease upon the delivery of goods on the wharf, and 
notice given to the consignee; but it is his duty to attend to the 
actual delivery. 

There is an implied engagement by a consignee with the public, 
that he will be vigilant and careful in receiving and forwarding 
goods entrusted to his care ; and upon his refusal to receive goods 
consigned to him, he would be liable to an action by the owner for 
any loss which might be occasioned thereby. Hemphill v. Chenie, 
6 Watts & Serg. 62. 

2. (May limit his responsibility—Evidence against.) Common 
carriers may by special contract limit the extent of their responsi- 
bility for the safety of goods delivered to them to be carried. 

In an action against a common carrier to recover the value of 
goods delivered to him to be carried, the owner of the goods, being 
the plaintiff in the action, is not a competent witness to prove the 
contents of the trunk or the value of the articles which it con- 
tained. Bingham v. Rogers, ib. 495. 

3. (General liability of owner of steamboat.) The owners of 
steamboats, engaged in the carrying trade, are common carriers, 
and liable as such. 

They are insurers against all losses occasioned by accidents, 
not within the exceptions of law, or which are not excepted by 
special contract. 

Common carriers may obviate the rigour of the law applicable 
to them, by inserting the proper exceptions in the bill of lading. 

A loss, occasioned by accidental fire, not arising from negligence 
VOL. IV. 16 
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or carelessness, is not within the exception of a loss caused by 
** act of God.” ; 

Fire is not one of the dangers of the river; a loss, therefore, 
occasioned by fire on board of a steamboat, will not be covered by 
these words in a bill of lading: “ the dangers of the river, only, 
excepted.” Gilmore et al. vy. Carman, 1 Smedes & Marshall 
279. 

4. (Inevitable accidents.) The words “ inevitable accident,” when 
used in law, to designate the mode by which loss has, or may 
happen, to a common carrier, are synonymous with the phrase, 
“the act of God.” 

In an action against a common carrier, he offered to introduce 
witnesses to prove that the loss had been occasioned by “ inevi- 
table accident,” which the court refused to permit him to do: Held, 
that the testimony was proper, and should have been admitted. 

A common carrier received goods on his boat, and gave a bill 
of lading to deliver the goods at the “ point proposed,” without 
excepting “ the dangers of the river :” Held, that the contract was 
not absolute, to deliver at all events, but was subject to the com- 
mon law qualifications of losses, occasioned by act of God, or the 
king’s enemies. Neal v. Saunderson, 2 ib. 572. 





A common carrier is not liable for injuries arising from the act 
of God or of public enemies ; and by the phrase “act of God” is 
meant all unavoidable or inevitable accidents. 
An exception, contained in a bill of lading of a common carrier 
by land “of unavoidable dangers and accidents of the road,” is | 
not a restriction of his general liability. Walpole v. Bridges, 5 | 
Blackford 222. 
CONDITION. (Substantial compliance when sufficient.) A ten- 
ant in common of a tract of land devised to his co-tenant his estate, 
upon condition that he would convey to his daughter a certain 
part of the land. After the death of the testator, the devisees 
took possession and enjoyed for a long time their respective por- 
tions; but no conveyance was ever executed. Held to be a sub- 
stantial compliance with the requisitions of the will, and that the 
demise was not forfeited by the omission to convey. Klummer v. 
Neile, 6 Watts & Serg. 91. | 
Insolvent bond dated 11th January, conditioned for appearance 
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on the third Monday of March ensuing (21st), to present petition, 
&c. for the benefit of the insolvent laws. On the 18th March 
the debtor applied for the benefit of the bankrupt law of the United 
States, under which, on the 17th August, he obtained his dis- 
charge. Held, that the application and discharge under the bank- 
rupt law excused him from complying with the condition of the 
insolvent bond. Nesbit v. Greaves, ib. 120. 

CONFLICT OF LAWS. (Rights of guardian appointed in fo- 
reign state.) A. S. J. Alston died in the state of Tennessee, 
leaving a widow and two infant children. By last will and testa- 
ment he appointed his brother guardian of his children, who qua- 
lified under the laws of Tennessee, and took possession of the 
children. The widow subsequently intermarried with C. A. Fos- 
ter, and removed to the state of Mississippi. Foster and his wife 
went to Tennessee with an armed force, seized the children, and 
took them to their residence in Mississippi, where they procured 
for themselves letters of guardianship. On application to the chan- 
cellor by the testamentary guardian for a writ of habeas corpus, 
to recover possession of his wards; held by the chancellor, that 
the custody of the children must be restored to the testamentary 
guardian, and that the letters of guardianship obtained by Foster 
and wife in the state of Mississippi were fraudulent and void. 
Alston v. Foster et ux., Freeman 732. 

CONSTITUTIONAL LAW. (Resolution of Congress of 1789 
relative to the use of state jails by the United States.) Under 
the resolution passed by congress in 1789, relating to the use of 
state jails, and the law of Mississippi passed in 1822, a sheriff has 
no right to discharge a prisoner in custody by process from the 
circuit court, unless such discharge is sanctioned by an act of con- 
gress, or the mode of it adopted as a rule by the circuit court of 
the United states. M’Nutt vy. Bland et al., 2 Howard (S. C.) 9. 

2. (Gold and silver coin the only legal tender.) A marshal who 
receives bank notes in satisfaction of an execution, when the return 
has not been set aside at the instance of the plaintiff, or amended 
by the marshal himself, must account to the plaintiff in gold or 
silver; the constitution of the United States recognising only gold 
and silver as a legal tender. Gwin v. Breedlove, ib. 29. 

3. (Validity of state stay laws.) A law of the state of Illinois, 
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providing that a sale shall not be made of property levied on under 
an execution, unless it will bring two-thirds of its valuation, accord- 
ing to the opinion of three householders, is unconstitutional and void. 

The case of Bronson v. Kenzie, 1 Howard 311, reviewed and 
confirmed. M’Cracken v. Hayward, ib. 608. 


. (What is a contract by a state within the prohibition of the 


constitution.) ‘The license allowed by the statute of 1803 to 
the owners of lands adjoining navigable streams declared by 
law to be highways, to erect dams in them for mills or other water- 
works, provided they do not injure the navigation or prevent the 
fish from passing, is not indefeasible, but subordinate to the right 
of the commonwealth. Monongahela Navigation Co. y. Coons, 
6 Watts & Serg. 101. 


- (When a law is in part unconstitutional.) Where portions of a 


law conflict with the constitution, but a part is valid, the latter will be 
sustained and enforced if it can be separated from that which is 
unconstitutional. Campbell et al. v. The Mississippi Union 
Bank, 6 Howard 625. 


CONTRACT. (When property passes in sale on condition.) Pro- 


to 


perty in a chattel is not changed by a sale and delivery on condi- 
tions to be afterwards performed, if they are not performed; but 
where the delivery is absolute and the bargain is perfect or capa- 
ble of being made so by reference to something else or an arbiter, 
the ownership is transferred. 

It is certain enough when the price can be obtained by mere 
computation ; therefore a sale of a large raft at so much per 1000 
feet and delivery to the buyer changed the property, though it was 
to be counted and that was not done, there being nothing more to 
be done by the seller. Scott v. Wells, 6 Watts & Serg. 357. 


. (Construction of order upon storekeeper accepted.) A firm being 


large dealers in watches and jewelry, and having at all times a 
large stock on hand, accepted an order to pay $100 in watches, 
or a watch, as may suit a purchaser. Held that the necessary 
presumption was that it was the understanding of the parties that 
they would satisfy the order out of their stock of watches on hand 
when the order should be presented, and that the holder had no 
right to insist on a description of watches which the firm happened 
not to have at the time, and could only procure by sending else. 
where. Maule v. Pleiss, ib. 381, 
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3. (What is a sufficient delivery to pass property.) B. went to the 


6. 


house of 8. to collect a bill of exchange. S. agreed to pay it in 
cotton, which B. agreed to receive: they went to gin and had sev- 
enty-three bales of cotton separated and removed from other bales. 
The bales thus separated were weighed, and their value calculated, 
which was within a small sum of the amount of the bill. The 
pverseer was directed by S. to have the cotton hauled to the river, 
the plantation being on the river, for B.; but it did not appear that 
this transportation was any part of the contract. The gin, and all 
the cotton in it, were burned the night after the contract. Held, 
it was a constructive, if not actual delivery of the cotton, and was 
a good payment of the bill of exchange to the amount of the cotton. 
Stamps v. Bush, 7 Howard 255. 


. (When there has only been a part performance.) If parties enter 


into a special contract, by which one agrees to do certain labour, 
and furnish certain materials, and the other agrees to pay a certain 
sum, the labourer cannot abandon the work before it is completed, 
and recover for what he has done in tndebitatus assumpsit. 

In such case, if the party who abandons the contract, has fur- 
nished lumber, which is afterwards used by the other party, he 
can recover the value of the lumber. Wooten v. Read, 2 Smedes 
& Marshall 585. 


. (When the contract is one of terms mutual and dependent.) 


Where by the terms of a contract the acts to be performed are 
mutual and dependent, either party may abandon the contract upon 
the failure of the other to comply with his part of it. 

Where goods are to be paid for on delivery, if, on the delivery, 

the vendee refuses to pay for them, the vendor has a lien for the 
price, and may resume the possession of the goods, upon the ground 
that the delivery was conditional, M’Graw v. Pulling, Freeman 
357. 
(Effect of misrepresentation.) Misrepresentations by one con- 
tracting party to the other as to the value or quantity of a commo- 
dity in market, when correct information on the subject is equally 
within the power of both parties with equal diligence, do not, in con- 
templation of law, constitute fraud. Foley v. Cowgill, 5 Black- 
fork 18. 


CONTRIBUTION. (Where there are several purchasers of land 


16* 
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bound by the same judgment.) Where a judgment debtor, for a 
valuable consideration, sells a portion of the property covered by 
the judgment to a third party, and subsequently sells the remainder 
of the property covered by the judgment to another purchaser, a 
court of equity will direct the execution to be first levied on the pro- 
perty last sold; if that prove insufficient to satisfy the execution, the 
same may then be levied on the property first sold. Pallen v. The 
Agricultural Bank, Freeman 419. 

COPYRIGHT. (Liability of copyright debts.) Although the gran- 
tee of a copyright for a book cannot be deprived by his creditors of 
any right secured to him by the constitution and acts of congress, 
yet the protection does not extend to the exemption of visible pro- 
perty received for the sale of such copyright and existing in his 
own hands, or choses in action existing in the hands of another for 
his use, though such be the proceeds of a sale of the copyright, if 
the manuscript has been delivered over to the purchaser of the copy- 
right, and nothing further is to be done by the grantee of the copy- 
right to give the work to the public. 

And if the proceeds to be received for the sale of a copyright be 
fraudulently conveyed to another, to be held in trust for the benefit 
of the grantee of such right, the chancellor may subject them to his 
debts. : 

Where the manuscript of a book is not delivered to the vendee of 

the copyright by the person to whom it is granted, or be not in 
existence, the chancellor cannot subject the consideration due to the 
grantee to the payment of his debts. Cooper v. Gunn, 4 B. Mon- 
roe 596, 597, 598. 
CORPORATION. (May be a trustee in what cases.) The corpo- 
ration of the city of Philadelphia has power, under its charter, to 
take real and personal estate by deed, and also by devise, inas- 
much as the act of 32 and 34 Henry VIII. which excepts corpo- 
rations from taking by devise, is not in force in Pennsylvania. 

Where a corporation has this power, it may also take and hold 
property in trust in the same manner and to the same extent that 
a private person may do: if the trust be repugnant to, or incon- 
sistent with, the proper purpose for which the corporation was 
created, it may not be compellable to execute it, but the trust (if 
otherwise unexceptionable) will not be void, and a court of equity 
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will appoint a new trustee to enforce and perfect the objects of the 
trust. 

Neither is there any positive objection in point of law, to a cor- 
poration taking property upon a trust not strictly within the scope 
of the direct purposes of its institution, but collateral to them. 

Under the general power “ for the suppression of vice and im- 
morality, the advancement of the public health and order, and the 
promotion of trade, industry, and happiness,” the corporation may 
execute any trust germane to those objects. Vidal et al. v. Gi- 
rard’s executors, 2 Howard (S. C.) 127. 

. (Effect of incompetency of a corporation to be trustee.) If the 
trusts were in themselves valid, but the corporation incompetent 
to execute them, the heirs of the devisor could not take advantage 
of such inability ; it could only be done by the state in its sove- 
reign capacity, by a quo warranto, or other proper judicial pro- 
ceeding. 

3. (Surrender of franchise.) It seems that a majority of the 
stockholders in a corporation cannot surrender the franchise by 
a simple resolution. Campbell et cl. v. The Mississippi Union 
Bank, 6 Howard 625. 

. (Validity of corporate acts.) A corporation is governed by the 
existing laws in force at the time of its creation, in the same man- 
ner as a natural person, except in so far as such laws are modi- 
fied and changed by its charter. 

When a bank takes a greater rate of interest on a discount than 
that allowed by its charter, the contract is not void for want of 
authority, inasmuch as a discount or loan is an act within the 
scope of the powers of a bank. It would be otherwise in the case 
of a contract foreign to the objects and powers of the corporation. 

Where the contract of a corporation is in part void, and in part 
legal, the same rule of construction prevails as in the contracts of 
natural persons; that which is legal will be enforced, if it can be 
separated from that which is illegal and void. 

It seems that when a contract with a corporation is executed, 
the party who is in the enjoyment of its fruits beyond disturbance, 
cannot set up as a defence a want of authority in the corporation 
to make the contract. The Commercial Bank of Manchester v. 
Nolan et al., 7 Howard 508. 
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5. (General assignments by corporations for the benefit of credi- 
tors.) A corporate body can make an assignment of its property, 
in trust for the payment of its just debts, preserving to each cre- 
ditor the right of sharing, equally, according to the amount of his 
claim. 

The property of a banking corporation is a trust fund for all its 
creditors; and in an assignment by such a corporation, if a pre- 
ference in favour of ithe debts due to any particular creditor, or set ) 
of creditors, is given, the assignment will be void. Sed quere. 

Banking corporations are trustees, not only for the stockholders, 
but also for the creditors, who have a prior and paramount 
equity. 

The creditors of a corporate body can enforce their claims 
against any of the property of the incorporation, in the hands of 
persons affected with a knowledge of its corporate character. 

It is essential to, the validity of an assignment, by an incorpora- 
tion, that the assignor, by the assignment, part absolutely with 
all title to the property, and all authority to control it, free from 
all restrictions that will unnecessarily delay creditors ; there must 
be no reservation, for the assignor’s benefit, except of the surplus; 
no authority given to control or direct the assignees; and all the 
uses must be expressly declared; where any of these objections 
exist, the assignment will be void. 

A banking company, to which a railroad was by its charter 
affixed, having nearly completed the road, and exhausted its 
means, being compelled to make an assignment for the benefit of 
its creditors, and the period for completing the road allowed by 
the charter of the company having nearly expired, the expiration 
of which, without the completion of the road, would cause a forfei- 
ture of the charter, and the road, in its then condition, being com- 
paratively worthless, and its not being completed would be a total 
loss to the company of the amount expended, and would, if not 
destroy, greatly diminish, the ability of the company to meet its 
debts ; held, that a provision in the deed of assignment authorizing 
the assignees to borrow two hundred and fifty thousand dollars to 
complete the road, and pledging the assets of the company, and 
the profits of the road, for the payment of that sum when bor- 
rowed, before any of the other debts were paid, did not vitiate the 
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assignment. Robins et al. vy. Embry et al., 1 Smedes & Marshall 
(Chancery) 207. 

6. It is not a fraudulent preference by a bank to secure by deed 
of trust, a depositor of funds before a lender of money at interest. 
Bank of the United States v. Huth, 4 B. Monroe 433. 

7. (When judicially noticed.) In suits brought by corporations of 
our own state the court will take judicial notice of their capacity 
to sue, while those claiming to be foreign corporations must prove 
their corporate character under the general issue. Lewis v. The 
Bank of Kentucky, 12 Stanton 151. 

COVENANT. (Will not lie by stranger in a deed inter partes.) 
If a deed be made between A. of the one part and B. of the other 
and be so expressed on its face, a third person cannot sue on it, 
though it contain an express covenant for the performance of acts 
for such third person’s benefit. Haskett v. Flint, 5 Blackford 69. — 

2. (Covenant not to sue for a limited time cannot be pleaded in bar.) 
An agreement under seal made by the holder of a promissory note 
with the maker, not to sue on the note for a limited time after the 
same became due, is no bar to a suit brought on the note before the 
expiration of the given time. Mendenhall y. Lenwell, 5 ib. 125. 

3. (What covenants run with the land—Breach.) Covenants of 
seisin, and for quiet enjoyment against incumbrances contained in 
a conveyance of real estate to the grantee and his heirs, run with 
the land; and a suit on them lies by the assignee, devisee, or heir 
of the grantee. 

An administrator of the grantee cannot sue on such covenants, 
without showing some special damage to have accrued to his 
intestate. 

In assigning a breach of the covenant of seisin, it is sufficient 
to allege in the direct negative, that the defendant was not seised 
in fee ; but in assigning a breach of the covenant for quiet enjoy- 
ment against incumbrances, the mere allegation that the party 
could not so enjoy the land, is not sufficient. 

Covenants for title run with the land, in favour of the heir, 
unless an evident intention to the contrary be shown by the deed. 
Martin v. Baker, ib. 232. 

CRIMINAL LAW. (Different degrees of murder in Ohio.) To 
constitute the crime of murder in the first degree, when the pur- 
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pose to maliciously kill, with premeditation and deliberation, is 
found, the length of time between the design so formed and its 
execution is immaterial. Shoemaker v. The State, 12 Stanton 43. 

2. (Rewards for the apprehension of felons.) ‘The detention, arrest, 
and conviction of a felon, or the discovery and return of stolen 
money, is, in general, a good consideration to sustain a promise 
of reward. 

When the condition is complied with, he who performs it be- 
comes the promisee ; the legal interest becomes vested in him, and 
he has a right to claim the reward. | 

It is the civil duty of every individual to use exertion to effect 
the detection and punishment of crime; but the law imposes no | 
obligation on the private citizen, unless called on for assistance, 
by its ministerial officer. 

It is an indictable offence, in public officers, to exact and receive 
any thing more for the performance of their legal duty than the 
fees allowed by statute. 

A promise to pay them extra compensation is absolutely void. 

A reward offered for the apprehension of a thief, cannot be 
claimed by a constable, who arrests the thief by virtue of a war- 
rant delivered to him for that purpose. Gillmore v. Lewis, ib. 281. 

3. (Insanity.) On a trial for murder, where insanity was set up as 
a defence, a physician having stated, on examination in chief, 








that, in his opinion, the prisoner was insane, in order to test the 
accuracy and value of that opinion, he may be asked, on cross 
examination, whether, in his opinion, the accused knew right from 
wrong—that it would be wrong for him to commit murder, rape, 
arson, or burglary. 

On a question of insanity, witnesses, other than professional 
men, may state their opinion, in connexion with the facts on 
which it is founded. 

A physician should also state the reasons of his opinion, and 
the facts on which it is based, and if not sustained by them, it is 
entitled to little weight. Clark v. The State, ib. 483. 

DEBTOR AND CREDITOR. (The application of payments.) 
The provision of the Roman law, which, in the application of a 
payment, requires the creditor, when the right has devolved on 
him by the laches of the debtor, to consult the debtor’s interest in 
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preference to his own, has not been adopted as a part of the com- 
mon law; and the propriety of an instant and actual application, 
by a creditor firm, of the proceeds of a separate note transferred 
to it generally as collateral security, without specifying for what 
debt, by a partner indebted to it on joint and separate account, 
cannot be questioned. Logan v. Mason, 6 Watts & Serg. 9. 

. (Deeds to defraud creditors.) A conveyance by a father to his 
sons in consideration of an agreement on their part to pay his 
debts, is not fraudulent or void as to the creditors of the father. 
Pattison v. Stewart, ib. 72. 

A sale, by one greatly in debt, and whose every means were 
more than demanded to meet his immediate pressing wants, of his 
property on a credit of nine, ten, and eleven years, is made ** with 
intention to hinder, delay, and defraud creditors.” 

If a vendor make a fraudulent sale of his property to avoid the 
payment of his debts, to a vendee, ignorant of the fraud of the 
vendor, the vendee will be protected, as a purchaser for valuable 
consideration. 

Fraud may be inferred from facts and circumstances, such as 
the nature of the contract and the relation and circumstances of 
the parties. 

A vendee of land held to be privy to the fraud of the vendor ; 
1. Because he was the brother of the vendor, and lived in the 
same neighbourhood, and sometimes together; 2. Because the 
vendor at the time of sale was embarrassed by debts, and that 
embarrassment known to the vendee, and the vendor had declared 
his intention not to pay the debts embarrassing him, which decla- 
ration, from their relation, the vendee was presumed to have 
known; 3. Because the sale was made upon a credit of eleven 
years, and the vendee knew the effect would be to divest the 
vendor of all his property, and thereby hinder, delay, and defraud 
creditors in the collection of their debts. Pope v. Andrews et al., 
1 Smedes & Marshall (Chancery) 135. 

. (Transfer of personal property as against creditors.) A sym- 

bolical, constructive or temporary delivery of personal property is 

not sufficient to change the ownership as to creditors; there must 
be an actual delivery at the time of the transfer, and a continuing 
possession: otherwise the sale, although bond fide, as between 
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the parties themselves, is fraudulent in law. M’ Bride v. WClel- 
land, 6 Watts & Serg. 94. 

The retention of the possession of goods by the assignor, after 
a voluntary assignment in trust for creditors, with the permission 
of the assignee or his vendee, does not make the transfer of the 
goods fraudulent per se. Dallam v. Fitler, ib. 323. 

. (Extinguishment of debts.) The bond of one partner taken at 
the time money is loaned to the firm, and as the consideration for 
such loan, is an extinguishment of the debt, and not a collateral 
security. Bond v. Aitkin, ib. 165. 

Where a note was given for a particular sum, and the makers 
of the note executed a bond of even date for the same amount as 
the note, conditioned for the payment of that amount, reciting that 
jt was for a loan of money to be discharged by the delivery of 
cotton, the court held that it should have been left to the jury to 
say whether the bond was given for the debt secured by the 
note. 

Giving a bond for a simple contract debt is per se a discharge 
of the latter. Myers et al. v. Oglesby et al., 6 Howard 46. 

. (What will amount to the appropriation of a fund.) The com- 
missioners under the Spanish treaty awarded a large sum of money 
to be paid to J. Y. for himself and others. J. Y. was the agent of 
certain shippers, owners of property seized in South America by 
the Spanish government, and the plaintiff, an attorney there, had 
a claim on the fund for services and advances recognised by J. Y. 
and others interested. 

Held, 1. That it was a decree in favour of the plaintiff for the 
amount of his claim. 

2. That all parties having acquiesced in the justice of the plain- 
tiff’s claim, it amounted to an appropriation, and equity would direct 
the money to be brought into court and award payment out of it 
first to the plaintiff. 

3. That the plaintiff had constructive possession of the fund and 
an equitable lien on it, from his having been the efficient person by 
whose means the money was ultimately recovered, and having 
parted with the documents at the request and for the convenience 
of the other parties interested. Aycinena v. Peries, 6 Watts & 
Serg. 243. 
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6. ( Validity of assignments for the benefit of creditors.) J. K. and 
J. B. executed a deed under seal, which purported to be an assign- 
ment by J. K., J. B. and J. A. K., under the firm of K., B. & Co., 
“J, A. K. being absent, and acting by his attorney duly appointed,” 
of all their estates, joint and separate, for the payment of partner- 
ship and separate debts. After certain preferences, it provided for. 
the payment of all other partnership and separate debts pro rata, 
stipulating for a release within 3 months by residents in the United 
States, and within 9 months by residents elsewhere. It empowered 
the assignees to appoint agents or attorneys, and dismiss or revoke 
them at pleasure, and exempted the assignees from liability for 
effects not actually coming to their hands, and for losses or defaults 
arising from the misconduct of agents, unless in cases of wilful 
neglect of duty, or want of proper care on the part of the assignees. 
The schedule appended, specified various real and personal estate 
of the firm, and of J. K. and J. B. individually. The only separate 
property of J. A. K., mentioned in the deed, was a pew in the 10th 
Presbyterian church. 

Held 1. That the execution of the deed by only two of the firm, 
followed by a delivery, did not invalidate the assignment. 

2. That as it stipulated for a release, it was not valid without 
containing a transfer of the separate property of each of the part- 
ners; though it might not appear affirmatively, that J. A. K., who 
omitted to execute the deed, had separate property. 

3. That the power to the assignees to appoint and dismiss agents, 
&c., was proper, and they would.have this authority without such 
provision. 

4. That the exemption of the assignees, from liability for effects 
that should not come to their hands, and for losses, &c. from the 
misconduct of agents, &c., did not alter their responsibility. 

5. That the clause giving time for a release was proper. Hen- 

nessy v. The Western Bank, ib. 300. 
. (Appropriation of proceeds of security for several debts.) Where 
a mortgage was executed to secure the payment of money due by 
instalments, and after all the notes had fallen due, a bill was filed 
to foreclose, the court ordered that the proceeds of the mortgage 
should be applied to the notes pro rata, and refused to direct an 
application in full payment of the first note, although the first note 
VOL. Iv. 17 
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was secured by an accommodation indorser. Parker v. Mercer, 
6 Howard 320. 

8. (Personal property in possession of debtor.) Personal may as 
well be the subject of a conditional sale as real property. And 
although possession may be prima facie evidence of ownership, 
yet it is subject to be rebutted. 

Property, purchased upon conditions, cannot be levied on by the 
creditors of the purchaser after the conditions have failed—and 
especially if the parties had previously rescinded the contract. 
Mount v. Harris, 1 Smedes & Marshall 185. 

9. (Marriage settlements.) Marriage is a valuable consideration in 
law, and the wife stands in the light of a bona fide purchaser, and 
is entitled to the same protection. 

The claim of creditors is never an objection to the execution of 
marriage articles, unless they are creditors by judgment or other 
matter of record before the articles of marriage are entered into. 
Armfield vy. Armfield et al., Freeman 311. 

10. (When conveyance by father to son will be held voluntary.) 
Where the son during his minority was a married man, and con- 
tinued in the service of his father subsequent to such marriage; 
held, that this, of itself, was a legal emancipation, and entitled the 
son to the proceeds of his labour independent of any act of emanci- 
pation on the part of the father. A bona fide contract made by the 
father with his son, under such circumstances, would be good 
against the other creditors of the father. Dick et al. v. Grissom 
et al., ib. 428. . 

DECEDENT. (What is an advancement.) ‘Testator after giving 
his wife an annuity directed his executors “to ascertain how much 
has been advanced by me to each and every of my children, &c. 
and how much each of them may be indebted to me on bond, note, 
book account or otherwise, and to so divide the residue of my said 
property among my said children, &c. as that each child may have 
an equal share of my estate; that is, that the moneys so advanced 
to any of my said children, &c. and for which they shall be indebted 
to me as aforesaid, be counted as so much paid on account of the 
share of such child in my estate,” &c. The testator at his death 
held notes of each of his sons, a book account against one, and a 
bond and warrant of his son-in-law never entered up. On one of 
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the notes he had received a year’s interest eight years before the 
date of the will: on the others no interest was ever paid. Held, 
that the will converted the notes and bond and book account from 
debts into advancements, and that no interest was chargeable on 
them. Green v. Howell, 6 Watts & Serg. 203. 

DEED. (Alteration.) Where a deed is joint or both joint and 
several, the defendant, who is sued, may show that the seal of one 
of the obligors has been torn off. But it is otherwise where the 
obligation is entirely several. Rittenhouse v. Levering, ib. 190. 

2. (What a sufficient delivery.) A common law conveyance given 
to an agent for transmission to the grantee vests the title in the 
grantee forthwith, though ignorant of the transaction, and by his 
rejection of it the title revests in the grantor. 

Where one executed a voluntary assignment in Montgomery 
county for the benefit of creditors with preferences and handed it 
to his son to take to Philadelphia to a third person, who called 
with it on the assignee in Philadelphia and desired him to take it, 
but he refused to have anything to do with it; held that a presump- 
tion arose from the nature of the case that the deed was tendered 
by authority of the grantor. Read v. Robinson, ib. 329. 

A deed may be delivered to a stranger to take effect on a con- 
dition to be subsequently performed; but if it be delivered to the 
obligee on such contingency, the condition is a nullity and the deli- 
very absolute. Foley v. Cowgill, 5 Blackford 18. 

3. (Effect of registration.) ‘The rule would seem now to be settled, 
that a deed unduly registered, either from the want of a valid 
acknowledgment or otherwise, is not notice to subsequent pur- 
chasers. (Were this a new question, this court would have held 
that a defect or informality in the certificate of a deed which had 
been registered, did not divest it of its substantial legal attributes. ) 

The registration of a deed conveying a mere equitable title, is 
not notice to subsequent purchasers ; the statute operates upon none 
other than deeds conveying the legal estate. 

The possession of land by the vendee under an unregistered 
deed, is such evidence of title as amounts to constructive or implied 
notice to creditors or subsequent purchasers. 

If a creditor, at the time he obtains his judgment, has notice that 
his debtor had previously conveyed his estate to another by an 
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unregistered deed, this notice places him in the same situation, in 
the contemplation of a court of equity, in regard to that deed, as 
if it had been duly registered. 

The law is well settled, that the lien of a judgment creditor 
upon the lands of his debtor is subject to all equities which existed 
in favour of third persons against such lands at the time of the 
recovery of the judgment, and a court of chancery will limit such 
lien to the actual interest which the judgment debtor has in the 
estate. Walker vy. Gilbert et al., Freeman 85. 


. (Surrender of deed.) Where a deed has been once duly exe- 


cuted and delivered, a subsequent surrender and destruction of it 
cannot divest the estate of the grantee, which passed by that deed. 

Where A. and B. held lands in joint tenancy, and A. surren- 
dered the deed to the original grantor, and suffered the original 
grantor to convey the same land in trust to a third party, for the 
use of A. and B. and certain of their creditors: Held, that the 
whole transaction was void. Whitton et al. v. Smith et al., ib. 231. 


. (Description of premises.) Wherever the description given in a 


deed is imperfect, yet sufficient to point inquiry to the true locality 
and boundary of the land, then the deed is not void for uncertainty, 
but the defect may be cured by the aid of parol evidence, in giving 
identity to the premises intended to be conveyed. Jenkins v. Bod- 
ley et al., 1 Smedes & Marshall (Chancery) 338. 


DEVISE. (Construction of words of limitation.) The following 


words in a will, viz.: “1 give and bequeath unto my brother, E. 
M. during his natural life, 100 acres.of land. In case the said E. 
M. should have heirs law‘ully begotten of him in wedlock, I then 
give and bequeath the 100 acres of land aforesaid, to him, the said 
E. M., his heirs and assigns forever; but should he, the said E. 
M. die without an heir so begotten, I give, bequeath, devise, and 
desire, that the 100 acres of land aforesaid, be sold to the highest 
bidder, and the money arising from the sale thereof, to be equally 
divided amongst my six children,” give to E. M. only an estate for 
life, and not a fee simple conditional. Shriver’s Lessee v. Lynn 
et al., 2 Howard (S. C.) 43. 

A devise to A. for life, and, alter his decease, to the heirs of his 
body, and, failing heirs at his decease, then over, is an estate tail 
in A, 
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Where personalty is conveyed by such devise, it is an absolute 
gift. 

Where such devise of land contains a power to use, and the 
limitation over, is only of what A. shall die seised of, the estate of 
A. is a fee simple. King v. Beck, 12 Stanton 390. 

( When residuary legatee will take real estate.) Where it ap- 
pears, from the context of a will, that a testator intended to dispose 
of his whole estate, and to give his residuary legatee a substantial, 
beneficial interest, such legatee will take real as well as personal 
estate, although the word “ devisee” be not used. Burwell v. 
Mandeville’s executor, 2 Howard (S. C.) 560. 


DOWER. (When liable to execution.) The right of a widow to 


dower, in the property of her deceased husband, until ascertained 
and admeasured by metes and bounds, is a mere potential interest, 
amounting to nothing more than a chose in action, and cannot be 
seized and sold, under an execution at law. Torrey vy. Minor et 
al., 1 Smedes & Marshall (Chancery) 489. 


ELECTION. (When the heir at law will be put to his election.) 


When a legacy is given to an heir at law in lieu or in satisfaction 
of his claim on the real estate devised to another, or upon con- 
dition that he would not dispute the will, or that he would release 
all claim to the estate devised—in all these cases, if the will is in- 
effectual as to the real estate for the want of the proper solemni- 
ties, the heir at law would be put to his election between the legacy 
and the void devise. Nutt vy. Nutt, Freeman 128. 


EVIDENCE. (Effect of the non-production of papers on notice.) 


A refusal to produce books and papers under a notice, lays the 
foundation for the introduction of secondary evidence of their con- 
tents, but affords neither presumptive nor prima facie evidence 
of the fact sought to be proved by them. 

Where the fact sought to be proved by the production of books 
and papers, is the existence of a deed from one of the partners of 
a firm to the firm itself, secondary proof, that an entry existed on 
the books of a transfer of real estate to the firm; that an account 
was open, in them, with the property ; that the money of the firm 
was applied to the consideration of the purchase; that the persons 
who erected new buildings on the property were paid by the notes 
and checks of the firm, which buildings were afterwards rented in 

17* 
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the name, and partly furnished through the funds of the partner. 
ship, and that the taxes were paid in the same way, is not suffi- 
cient for the presumption of a deed by a jury, as a matter of direc- 
tion from the court. 

Nor are the jury at Jiherty, in such a case, to consider a refusal 
to furnish books and papers, as one of the reasons upon which to 
presume a deed; and instruction from the court which permits 
them to do so, is erroneous. Hanson et al. v. Eustace’s lessee, 
2 Howard (S. C.) 653. 

2. (Evidence given by witness on former trial.) The testimony of 
a deceased witness, which has been taken on the trial of another 
action between the same parties or those under whom they claim, 
about the same subject matter, may if proved by the notes taken 
of it at the trial, be given in evidence to establish the facts then tes- 
tified to. Moore v. Pearson, 6 Watts & Serg. 51. 

If a witness be out of the state, notes of his testimony proved to 
have been correctly taken upon a former trial of the cause, may be 
read in evidence. But if it appear that the witness absented himself 
from that trial before he was fully examined, his testimony given 
cannot be read in evidence. Noble v. M’Clintock, ib. 58. 

In an action of assumpsit for goods sold and delivered, the plain- 
tiff having read in evidence the deposition of a witness, it is compe- 
tent for the defendant to read the testimony of the same witness 
taken upon a former trial of the cause and made part of the record by 
a bill of exception, not only to contradict the facts stated in the depo- 
sition, but to prove other facts material to the issue. Parker v. 
Donaldson, ib. 132. 

3. (Declarations of former joint owner of land as to boundary.) 
In an action of ejectment, it is competent for the plaintiff to give 
evidence of the declarations of one who was a joint claimant of 
the land in dispute with the ancestor or alienor of the defendant 
respecting the boundary of it, that being a point material to the 
issue. And upon such evidence being given, it is not competent 
for the defendant to prove the declarations of the same person 
made at a subsequent period, and after suit brought, having a dif- 
ferent tendency. Moore vy. Pearson, ib. 51. 





4. (Order of examination of witnesses.) The cross-examination of a 
witness must be confined to the subject-matter about which he was 
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called to testify ; if he be acquainted with other facts material to 
the issue, he may be recalled by the other party, who thereby 
makes him his own witness, and is subject to all the rules which 
govern his examination. 

If a witness be called and examined by the plaintiff, he may, at 
any subsequent stage of the trial, be called and examined by the 
defendant, as to any fact within his knowledge material to the 
defence, although he may be directly interested in defeating the 
plaintiffs recovery. Floyd v. Bovard, ib. 75. 


. (Competency of co-defendant not served with process.) One of 


the co-defendants, upon whom the process was not served, may 
be a competent witness for the plaintiff to prove particular facts 
material to the issue; but he is not competent for the purpose of 
establishing the fact of a partnership between himself and his co- 
defendants. Heckert v. Fegely, ib. 139. 


. (Parol evidence to affect written instruments.) A testator’s decla- 


rations of intention in his lifetime as to the relative powers of those 
beneficially entitled under a trust created by his will, are inadmis- 
sible in an action for waste by the trustee against the equitable 
tenant for life. Woodman v. Good, ib. 169. 

Though the terms of a sale of land by auction were in writing, 
and the bonds for the purchase money were executed in pursuance 
of them, yet in an action upon such bond it is competent for the 
defendant to prove that the written terms were altered by parol, 
and that the parties agreed when the bond was given, that upon the 
happening of a certain event the bond was not to become payable 
at the time expressed in it. Morrison vy. Morrison, ib. 516. 


. (When party may discredit his own witness.) Where a witness 


gives evidence against the party calling him, and is an unwilling 
witness, or in the interest of the opposite party, he may be 
asked by the party calling him, at the discretion of the court, 
whether he has not on a*former occasion given different testimony 
as to a particular fact. Bank of the Northern Liberties v. Davis, 
ib. 285. 


. (Declarations of officers of a corporation.) In an action 


against a bank, declarations by the cashier or teller respecting the 
genuineness of certain checks purporting to have been drawn by 
the plaintiff, made at a period subsequent to their presentation, are 
inadmissible to affect the defendants. Jb. 
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9. (Book entries.) Book entries of the whole number of pieces of 
paper delivered by a paper-hanger to his journeymen, made at 
the time of such delivery, and of the number of pieces actually 
consumed, the price of each with the price of hanging it and the 
gross amounts, made when the quantity was ascertained by hang- 
ing, though three or four days after the first entry, are evidence, 
Koch v. Howell, ib. 350. 

10. (Declarations when part of the res geste.) Where a draft on 
the vendor was presented in payment for goods to his clerk, who 
refused it, but by the vendee’s direction showed it afterwards to 
the vendor, the declarations of the latter that he did not know the 
drawer and would not do the work on it, but that he would see 
the vendee, are evidence in an action for the goods. Jb. 

11. (When an agent a competent witness.) An agent to sell a 
chattel is a witness for the owner in a suit for its price, unless his 
negligence or misfeasance be proved and the presumption is 
against these. Scott v. Wells, ib. 357. 

12. (Admissions by parties when not evidence.) Declarations or 
admissions of one of several devisees or legatees named in a sup- 
posed will, tending to prove that the alleged testator was not of 
sufficiently sound mind at the time to make it, or being very weak 
in mind was improperly influenced to make it contrary to what 
he would otherwise have done, are not admissible on the trial of a 
feigned issue directed by the register’s court to try its validity. 

Whether made before or after the will, or by one who was a 
party to the feigned issue, where they may affect others not in— 
privity with him, is not material. Hauberger v. Root, ib. 431. 

13. (When plaintiff may be witness.) In an action of assumpsit 
by three partners, in which the defendant pleads non-assumpsit, 
payment and set-off, one of the plaintiffs cannot be made a compe- 
tent witness by releasing after suit brought all his interest in the 
claim to his co-plaintiff and paying ito court all the costs of the 
suit which have accrued or may accrue, to the final termination of 
the action. Church v. Hampton, 6 Watts & Serg. 514. 

A colourable assignment to make the legal plaintiff a witness, 
does not divest his interest, and every such assignment is deemed 
colourable until the contrary appears. 

Where, therefore, the cause of action was an account stated 
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by the plaintiff himself, without a voucher or scrap of paper to sup- 
port it, and could only be recovered by the force of the plaintiff’s 
testimony, and the consideration was not named, and there was 
no attempt to explain or rebut the presumption of collusion, it.was 
held, that the plaintiff was not a competent witness. Leiper v. 
Peirce, ib. 555. 

14. (Admissions by assignor after assignment.) The admission, 
expressed, or implied, of an assignor after the assignment of a 
note, though of matters existing before the assignment or notice 
thereof, are not evidence against the assignee. Crane v. Gunn, 
4 B. Monroe 12. 

15. (Competency of deaf and dumb person as a witness.) A deaf 
and dumb person, who can be communicated with by signs, is a 
competent witness under our statute, if he has sufficient discretion, 
and understands that perjury is punishable by law, though he has 
no conception of the religious obligation of an oath. Snyder v. 
Nations, 5 Blackford 295. 

EXECUTORS AND ADMINISTRATORS. (Power of executor.) 
An executor, as such, has no power to pledge the estate of his tes- 
tator fora loan of money, nor to create any lien upon it, by deed 
or otherwise. Ford et al., v. Russell et al., Freeman 42. 

2. (Executor de son tort.) One who holds property under colour of 
a fraudulent gift or sale from a person who dies, may be sued as 
executor de son tort, wherever found with the property in posses- 
sion. 

Though there may be a duly qualified executor or administrator 
in another state, yet if property of a decedent be wrongfully held 
here by one, such an one is liable here as executor de son tort to 
creditors. Hopkins v. Towns, 4 B. Monroe 124. 

FRAUDS, STATUTE OF. (What contracts in reference to lands 
are within the statute.) A contract to deliver a crop of hemp, 
raised the present year and that of two succeeding years, which 
may be raised by vendor, is within the statute of frauds, and as it 
is an entire contract no part of it is binding. Holloway v. Hamp- 
ton, ib. 416. 

GUARANTEE. (What is a continuing guarantee—what consider- 
ation will support a contract of guarantee.) The following gua- 
rantee, viz.: 











| 
| 
| 
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“Tn consideration of Messrs. J. and A. Lawrence having a 
credit with your house, and in further consideration of $1 paid me 
by yourselves, receipt of which I hereby acknowledge, I engage 
to you that they shall fulfil the engagements they have made and 
shall make with you, for meeting and reimbursing the payments 
which you may assume under such credit at their request, to- 
gether with your charges; and I guaranty you from all payments 
and damages by reason of their default. 

“You are to consider this as a standing and continuing guaran- 
tee, without the necessity of your apprizing me, from time to time, 
of your engagements and advances for their house; and in case 
of a change of partners in your firm or theirs, the guarantee is to 
apply and continue to transactions afterwards, between the firms 
as changed, until notified by me to the contrary.” 

Is.a continuing guarantee, and includes not only transactions 
under a letter of credit existing at the date of the guarantee, but 
also transactions which arose under a second letter granted at the 
expiration of the first; although the second credit contained a pro- 
viso “that the bills be drawn by, or in favour of parties perma- 
nently resident in Europe; and if made from the continent, they 
be made at the customary date, say three months.” 

The principles laid down in the case of Bell v. Bruen, 1 How- 
ard 169, 186, which should govern the construction of commer- 
cial guarantees, reviewed and confirmed. 

A valuable consideration, however small or nominal, if given or 
stipulated for in good faith, is, in the absence of fraud, sufficient to 
support an action on any parol contract, and this is equally true as 
to contracts of guarantee as to others. 

The consideration in this case was not past. 

The question, whether or not the guarantor had sufficient notice 
of the failure of the principals to pay the debt was a question of 
fact for the jury. Lawrence v. M’Calmont et al., 2 Howard 
(S. C.) 426. 

(Effect of want of demand and notice of non-payment as against 
guarantor of a note.) The strictness of the rule requiring notice 
between parties to a bill, is much relaxed in cases of collateral 
security, or of guarantee in a separate contract; the omission of 
such strict notice does not imply injury as a matter of course. 
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The guarantor must prove that he has suffered damage by the 
neglect to make the demand on the maker and to give notice, and 
then he is discharged only to the extent of the damage sustained. 
Rheet v. Poe, ib. 458. 

No demand and notice are necessary to fix the liability of the 
guarantor of a promissory note. He must prove negligence on the 
part of the holder and consequent damage to himself, to entitle 
him toa discharge. Thrasher vy. Ely, 2 Smedes & Marshall 139. 


HUSBAND AND WIFE. (Aetion for arrears of alimony after 


the death of the wife.) Arrears of alimony due at the death of 
the wile in the case of a divorce a mensdé et thoro, are not recover- 
able from the husband by the personal representatives of the wife. 
But if during the life of the wife the husband unjustly avoids the 
payment, by reason of which the wife contracts debts, and her 
representatives sue for the use of her creditors, then they may 
recover. Clark vy. Clark, 6 Watts & Serg. 85. 


. (Administration on the wife’s estate.) A husband is entitled to 


letters of administration upon his wife’s estate; and if they issue to 
a third person, he will be a trustee for the husband; but in an 
action by him against the husband, the regularity of the letters of 
administration cannot be impeached. Jb. 

Where personal property is conveyed to the wife and her heirs, 
for her sole and separate use, and she dies, the husband surviving 
is entitled to the property, jure mariti, in preference to her next of 
kin. Warren v. Haley et al., 1 Smedes & Marshall (Chancery) 
647. 


. (What is a reduction into possession of the wife’s choses in ac- 


tion.) Where land is bought by and conveyed to a daughter, whose 
mother assists her to pay for it with money paid on a bond of her 
own the proceeds of her land, such money is not necessarily to be 
taken to have been reduced into possession by the husband of the 
mother, merely because he joined her in the receipt given to the 
obligor, if the husband never exacted the payment of the bond and 
the money did not pass through his hands and he exercised no act 
of ownership over it. 

Between the husband and wife his possession of a chose in action 
may be qualified by his intention and the ownership follows his 
will, and it is the same even against creditors or their trustees 
under the insolvent act. Timbers v. Katz,6 Watts & Serg. 290. 
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4. (Tenancy by entireties.) Deed of land to H. S. and J. H. and 
L. his wife and their heirs as tenants in common and not as joint 
tenants, held to convey one moiety to H. S. and the other moiety 
to J. H. and wife. Johnson v. Hart, ib. 319. 

. (What words create a separate estate.) In a grant of property 
to a married woman, the words “in her own right,” would not, by 
the common law, convey a separate estate in the property to the 
wife, but would operate as a conveyance of the property to the 
husband. The Grand Gulf Bank v. Barnes et al., 2 Smedes & 
Marshall 165. 

The intention to create a separate estate for the wife must be 
clearly apparent, in order to exclude the husband from the right 
to personal property which is given to the wife. The intervention 
of a trustee has never been held to go the length of vesting a sole 
and separate use for the wife. Hunt et al. v. Booth et al., Free- 
man 215. 

S., by deed of gift, conveyed to F. certain negroes, in these 
words, “in trust for the use and benefit of my daughter Ann, and 
her lawful heirs;” “in trust for the proper use and benefit of the 
said Ann, and ker heirs forever ;” held, that these words conveyed 
to the daughter an 4state for her sole, separate use, and that, 
during her life, it was not subject to the debts of the husband. 
Warren v. Haley et al., 1 Smedes & Marshall (Chancery) 647. 

INCUMBRANCES. (Contribution between tenant for life and 

remainder man.) A. devised all his estate real and personal to 

his wife, during her natural life, remainder over, and appointed 
her his executrix. He also directed by his will that his debts 
should be paid as soon as possible, out of any funds which his 
executrix might be able to appropriate for that purpose. At the 
time of the death of the testator, the estate was largely in debt. 

Held, the rents and profits belong to the tenant for life, and the 

remainder man is bound to contribute in proportion to his interest 

towards removing the incumbrances upon the estate ; and that the 
advances by the tenant for life for that purpose are a lien upon 

the estate. Peck et. ux. v. Glass, 6 Howard, 195. 

INFANTS. (For what necessaries and to what extent an infant is 

liable.) An over-supply of an infant’s wants, though the articles 

might in other respects be ranked as necessaries, gives a demand 
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against him only for so much as was actually needed ; and it is 
the tradesman’s duty to acquaint himself with the infant’s circum- 
stances and necessities, as well as to take notice of supplies by 
other tradesmen. 

The rule that no one may deal with an infant, is subject to the 
exception that a stranger may supply him with necessaries; but 
to bring the contract within it, the burthen of proving the exist- 
ence of an actual necessity lies on the tradesman, who, in regard 
to that, acts at his peril. 

Though the permission of a guardian, in a doubtful case, may 
excuse the unfitness of a supply for the infant’s degree, yet no 
permission to deal for what is manifestly improper in quantity or 
sort can subject the infant to liability in favour of one who has 
dealt with him mala fide; but the guardian may make himself per- 
| sonally liable by a permission which amouats to an order. 
| 





What are necessaries, is a question mixed of fact and law ; but 
where an excessive supply has manifestly been so gross as to 
shock the senses, the court may declare it to be inordinate in 
point of law. Johnson v. Lines, 6 Watts & Serg. 30. 

2. (Custody of infant.) It seems that, on a writ of habeas corpus 
by a guardian to regain possession of his ward, who has been for- 
cibly taken from him by the parent, the court cannot entertain 
jurisdiction, unless the ward is restrained of liberty. 

Where the ward was forcibly taken from the possession of the 
testamentary guardian by the mother, and it appeared that the 
ward’s interests and inclinations would be consulted by remaining 
with the mother, the court, on a proceeding by writ of habeas 
corpus, refused to restore the ward, although it did not appear that 
the guardian had in any way abused his trust, or was incompe- 
tent to discharge it. Foster & wife v. Alston, 6 Howard 406. 

INSURANCE. (Of boats on navigable rivers—Deviation.) In 
marine policies of insurance, which apply also to the navigation 
of rivers, the assured impliedly warrants seaworthiness, proper 
documentation, not to deviate, and that the goods shall be properly 
stowed, all of which extend to the owner of the goods, except 
proper documentation. 

Any voluntary deviation from the contract of insurance, by the 
VOL. IV. 18 




















206 JURISPRUDENCE. 





assured, even though the risk be not increased thereby, discharges 
the underwriters. 

A steamboat, insured against the adventures and perils of the 
river, of fire and all other perils, losses and misfortunes, that 
might happen in the navigation from port to port, took a brig in 
tow: Held, that the taking the brig in tow was a deviation from 
the policy of insurance, there being nothing in the policy which 
expressly authorized it. 

Where the insurance is upon the cargo only, and the boat devi- 
ates from the contract of insurance, the underwriters are dis- 
charged ; the officers and crew of the boat being, prior to the loss, 
the agents of the assured, after abandonment of the insurers. 

The principle, that the underwriters are liable for a loss, the 
proximate cause of which is one of the enumerated risks, though 
the remote cause may be traced to the masters and mariners, has 
never been extended to a case of voluntary deviation. Natchez 
Ins. Co. v. Stanton, 2 Smedes & Marshall 340. 

2. (Particular average.) Expenses incurred in raising, removing 
and repairing a steamboat which had sunk, with only a few thou- 
sand pounds of wool on board, was a particular average loss, and 
with any part of which the cargo was not chargeable. Fireman’s 
Ins. Co. v. Fitzhugh, 4 B. Monroe 168. 

INTEREST. (When a preference in an assignment carries 
interest.) An assignment in trust for a preferred creditor, to pay 
and satisfy in full the sum of $5178, to be paid to her or whoever 
may be entitled to receive it for her ; held, under the circumstances 
not to carry interest from the date of the assignment. Murphy’s 
Appeal, 6 Watts & Serg. 223. 

JUDGMENT. (When it may be impeached.) R. obtained a judg- 
ment against F. in Louisiana, by default, and sold a tract of land 
to F. in discharge of the judgment, and gave a receipt accordingly. 
Subsequently R. fraudulently procured the judgment by default in 
Louisiana to be rendered final; and thereupon brought a record 
thereof to Mississippi, and sued F., who permitted judgment to go 
by default, and filed his bill in this court, alleging as his reason 
for not defending at Jaw, that the final judgment in Louisiana was 
junior to the date of the receipt ; held, that the defence of F. was 
purely legal, and that the reason given for not making the defence 
at law was insufficient. 
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Where the plaintiff in a judgment, rendered in a sister state, 
comes here to enforce it, it is entirely competent for the defendant 
to show, that the judgment was obtained by fraud. 

Fraud vitiates judicial acts, and renders them utterly void. 
Fletcher v. Rapp, 1 Smedes & Marshall (Chancery) 374. 

In a suit upon a judgment, defendants may show a want of juris- 
diction in the court which rendered the judgment—but a judgment 
of a superior judicial tribunal of a sister state, will, prima facie, 
be presumed to have been given upon competent authority. 
Davis vy. Connelly’s exrs., 4 B. Monroe 137. 

JURISDICTION. (Of Cireuit Court of the United States—Citi- 
zenship of nominal plaintiff.) By a law of the state of Mississippi, 
sherifis are required to give bond to the governor for the faithful 
performance of their duty. 

A citizen of another state has a right to sue upon this bond; the 
fact that the governor and party sued are citizens of the same state, 
will not oust the jurisdiction of the Circuit Court of the United 
States, provided the party, for whose use the suit is brought, is a 
citizen of another state. M’ Nutt v. Bland et al., 2 Howard 
(S. C.) 9. 

- (Original jurisdiction of the Supreme Court of the United 
States.), The original jurisdiction of this court does not extend to 
the case of a petition by a private individual, for a habeas corpus 
to bring up the body of his infant daughter, alleged to be unlaw- 
fully detained from him. Ex parte Barry, ib. 65. 

. (Appellate jurisdiction of the Supreme Court as to the amount 
in controversy.) Where the plaintiff in the court below claims 
$ 2000 or more, and the ruling of the court is for a less sum, he is 
entitled to a writ of error. 

But the defendant is not entitled to such writ where the judgment 
against him is for a less sum than $2000 at the time of the rendi- 
tion thereof. Knapp v. Banks, ib. 73. 

. (Of federal courts when suit is on promissory note.) A statute 

of Mississippi allows suit to be brought against the maker and 

payee, jointly, of a promissory note, by the indorsee. 

But an action of this kind cannot be maintained in the courts of 
the United States, although the plaintiff resides in another state, 
provided the maker and payee of the note both reside in Mississippi. 
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Dromgoole y. The Farmers and Merchants’ Bank of Mississippi, 
ib. 241. 

5. (Courts of limited and general jurisdiction.) The distinction 
examined between courts of limited jurisdiction, where the record 
must show that jurisdiction was rightfully exercised ; and courts of 
general jurisdiction, where the record being silent upon the subject, 
it will be presumed the jurisdiction existed. Grignon’s Lessee v. 
Astor et al., ib. 319. 

- (Of the federal courts when corporations are parties.) A 
citizen of one state can sue a corporation which has been created 
by, and transacts its business in another state, (the suit being 
brought in the latter state,) although some of the members of the 
corporation are not citizens of the state in which the suit is brought, 
and although the state itself may be a member of the corporation. 

The cases of Curtis v. Strawbridge, 3 Cranch 267 ; Bank United 
States ». Deveaux and others, 5 Cranch 84; Commercial and 
Rail-road Bank of Vicksburg v. Slocomb and others, 14 Peters 
60, reviewed and controlled. 

The act of congress, passed on the 28th of February, 1839, 
making it “ lawful for a court to entertain jurisdiction and proceed 
to the trial and adjudication of a suit between parties who may be 
properly before it, although there may be other defepdants, any 
one or more of whom are not inhabitants of, or found within the 
district where the suit is brought, or do not voluntarily appear 
thereto,” is an enlargement of jurisdiction as to the character of the 
parties. The clause, exempting absent defendants from the opera- 
tion of the judgment or decree, is an exception to this enlargement 
of jurisdiction, and must be strictly applied. 

A corporation created by, and transacting business in a state, is 
to be deemed an inhabitant of the state, capable of being treated as 
a citizen, for all purposes of suing and being sued, and an aver- 
ment of the facts of its creation and the place of transacting business, 
is sufficient to give the circuit courts jurisdiction. Louisville 
Rail-road Co. v. Letson, ib. 497. 

LAND LAWS. (Validity of patents from the United States.) If 

two patents be issued by the United States for the same land, and 

the first in date be obtained fraudulently or against law, it does not 


carry the legal title. 
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A patent is a mere ministerial act, and if it be issued for lands 
reserved from sale by law, it is void. Stoddard et al. vy. Cham- 
bers, ib. 284. 


LANDLORD AND TENANT. (Time of giving possession of 


the essence of the contract.) The day fixed in a lease under 
seal of real estate for years, on which the lessee is to have posses- 
sion of the premises, is of the essence of the contract; and if the 
lessor refuse to give the lessee possession on that day, the latter may 
abandon the contract. 

If after the lessor’s refusal, in such case, to give the lessee pos- 
session, the premises be occupied by the latter, not under the lease 
but under a new and different agreement even by parol, the lessor 
cannot distrain for rent on the first contract. Spencer v. Burton, 
5 Biackford 57. 


LIEN. (Cannot exist where it is contrary to the agreement of par- 


ties.) The retention of property, after the extinguishment of a 
lien, becomes a fraudulent possession. 

“A lien cannot arise, where, from the nature of the contract 
between the parties, it would be inconsistent with the express terms 
or the clear intent of the contract.” Randel vy. Brown, 2 Howard 
(S. C.) 406. | 


LIMITATIONS. (What acknowledgment will take a debt out of 


eo 


3. 


the statute.) ‘The acknowledgment of a debt is evidence of a pro- 
mise; but to avoid the statute of limitations it ought to be plain 
and express, and beyond all doubt. It is not sufficient if it is 
merely an inferential promise not to plead the statute made with- 
out consideration; nor where it is a disclaimer after suit brought 
and judgment recovered, of an intention to plead the statute, ac- 
companied by an allegation that the judgment entered was for too 
much. Gilkyson v. Larue, 6 Watts & Serg. 213. 


. (What merchants’ accounts are within the exception.) In order 


to bring an account within the exception of the statute of limita- 
tions, as relating to the trade of merchandise, the parties must 
both be merchants at the time the cause of action accrued, the 
account must be unsettled and mutual, consisting of debts and 
credits, and have originated for articles of merchandise. Foz v. 
Fisk, 6 Howard 328. 

(Cannot be set up against the state.) The statute of limitations 

18* 
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prescribing the period in which claims must be presented against 
the estate of deceased persons, cannot be set up against the state. 
Nullus tempus occurrit reipublice. Parmilee v. M’ Nutt, 1 
Smedes & Marshall 179. 


- (Effect of statutory disability to sue.) As a general rule, when 


the statute of limitations once commences, it runs on, notwith- 
standing any subsequent disability. Yet, when the disability 
grows out of some positive statutory provision, the time, during 
which such temporary disability continues, should be excluded 
from the computation. 

The act, allowing administrators nine months, after publication 
of the grant of letters of administration, before suit can be brought 
against them, has the effect to suspend the general act of limita- 
tions during that period; and thereby to leave the holder of a 
promissory note six years within which to sue, besides the nine 
months within which he is restrained from suing. Dowell v. 
Webber, 2 ib. 452. 


LUNACY. (What derangement of mind disqualifies.) Upon a 


traverse of the inquisition found upon a commission of lunacy, the 
question is whether the mind is deranged to such an extent as to 
disqualify the traverser from conducting himself with personal 
safety to himself and others, and from managing and disposing 
his own affairs and discharging his relative duties. M’Elroy’s 
case, 6 Watts & Serg. 451. 


MONEY HAD AND RECEIVED. (Action by lottery contractors 


2 


for money received on a prize fraudulently drawn with the parti- 
cipation of the receiver.) A person who receives the prize money 
in a lottery, for a ticket which he had caused to be fraudulently 
drawn as a prize, is liable to the lottery contractors in an action 
for money had and received for their use. So far as he is con- 
cerned, the law annuls the pretended drawing of the prize; and 
he is in the same situation as if he had received the money of the 

contractors by means of any other false pretence. Catts v. 
Phalen, 2 Howard (8S. C.) 376. 

( When payment is voluntary.) Money lost by a wager upon an 
election, and paid over to the winner, cannot be recovered back 
from him by means of a foreign attachment at the suit of a credi- 
tor of the loser. 

Money voluntarily paid in discharge of a void obligation 
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cannot be recovered back. Speise v. M’Coy, 6 Watts & Serg. 
485. 

3. (There must have been money actually received.) Where notes of 
hand and accounts had been transferred, from the collections of 
which to pay a debt, the balance to be accounted for, it was held 
that an action for money had and received for over payments, 
would not lie without proof of actual collections; and the fact that 
the claims might have been collected was not sufficient, in ab- 
sence of proof, that the money had been received. Fox v. Fisk, 
6 Howard 328. 

It seems that an action for money had and received, is not the 
proper remedy against an attorney for collecting depreciated bank 
notes. Case would be the more appropriate form of action. 
Kellogg v. Budlong, 7 Howard 340. 

4. (When there has been a trespass.) An action for money had 
and received, will lie against a mere intruder, or nae, oy who 
has collected money which belonged to another. 

When profits have been received by injuries done to real pro- 
perty, the owner may waive the trespass, and bring his action for 
money had and received. O’Conley v. Natchez, 1 Smedes & 
Marshall 31. 

MORTGAGE. (Must be substantially satisfied.) A mortgage lien 
can only be raised by a re-conveyance from the mortgagee, or by 
an absolute payment of the mortgage money. 

When a mortgage was given to secure the payment of a note, 
and the note before it matured was cancelled and another substi- 
tuted in its place—held, that the mortgage could be enforced for 

the payment of the note so substituted. Heard v. Isham et al., 

| Freeman 79. 

2. (Right to emblements.) Where lands, subject to a mortgage, are 
sold under a decree of foreclosure, the emblements of a lessee 
are protected, and do not pass to a purchaser under the decree. 
Cassilly v. Rhodes, 12 Stanton 88. 

PARENT AND CHILD. (Legitimacy.) Our statute has changed 
the English law, so far as to render a child born out of wedlock 
legitimate by the subsequent marriage of the parents and recogni- 
tion of the issue. Porter's Heirs v. Porter, 7 Howard 106. 

2. (Right of the parent to the earnings of the child.) Although, 
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as a general rule, the father is entitled to the services and earn- 

ings of his children during their minority, resulting from his obli- 

gation to support them, this is a privilege which the father may 
waive at his pleasure, or which may be extinguished by operation 
of law. 

Where there is evidence of any distinct act of emancipation on 

the part of the father—as by sending a son forth to shift for him- 
self—neither he nor his creditors will be permitted to assert any 
right to the subsequent earnings of the child so emancipated. 
Dick et al. v. Grissom et al., Freeman 428. 
PARTNERSHIP. (Continuation of partnership under the will of 
a deceased partner.) Although by the general rule of law, every 
partnership is dissolved by the death of one of the partners, where 
the articles of co-partnership do not stipulate otherwise, yet either 
one may, by his will, provide for the continuance of the partner- 
ship after his death ; and in making this provision, he may bind 
his whole estate or only that portion of it already embarked in 
the partnership. 

But it will require the most clear and unambiguous language, 
demonstrating in the most positive manner that the testator intended 
to make his general assets liable for all debts contracted in the 
continued trade after his death, to justify the court in arriving at 
such a conclusion. Burwell vy. Mandeville’s exr., 2 Howard 
(S. C.) 560. 

. (What participation in profits makes a partnership.) The rule, 
that all who participate in profits are liable as partners, is subject 
to many exceptions. If three enter into an agreement, by the terms 
of which one is to do certain things and the other two certain 
things, each at their own expense, and each to be entitled to an 
equal share of the profits arising out of the subject-matter of the 
contract, this does not constitute them all partners and make them 
all liable for expenses incurred by either in the performance of 
their part of the contract. Heckert v. Fegely, 6 Watts & Serg. 
139. 

- (When one partner may bind his copartner by deed.) A part- 
ner may bind his copartner by a contract under seal in the name 
and for the use of the firm in the course of its business, provided 
the copartner assents to the contract previously to its execution, 
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or afterwards ratifies and adopts it; and this assent or adoption 
may be by parol. Bond vy. Aitken, ib. 165, 


. (Actions between partners.) One partner may maintain assump- 


sit against his copartner for contribution, where he pays a part- 
nership debt more than six years after a general assignment by the 
firm in trust for creditors, and the defendant gives no evidence to 
show that the partnership accounts are open and unsettled. 
Brown v. Agnew, 6 Watts & Serg. 235. 

Partners must act with good faith towards each other, and if 
one of them be served with process in an action against the firm, and 
judgment be obtained and execution levied upon the partnership 
property, it is his duty to give notice of it to his copartners; and 
neglect to do so subjects him to an action. Devall vy. Burbridge, 
ib. 529. 


. (Real estate of partnership.) Where two persons formed a mer- 


cantile copartnership for the purpose of carrying on business, but 
afterwards, by mutual ‘consent, extended their business to the 
buying and selling of lands and town lots, conveying, not in the 
partnership style, but in their individual names, as tenants in com- 
mon, it was held that the lands and lots so conveyed by the mem- 
bers of the firm were subject to the dower of the widow of one of the 
deceased partners. Markham v. Merrett et al., 7 Howard 437. 

Real property, purchased by a firm with a view to constitute 
it joint stock, and which is used and treated as partnership pro- 
perty, is a partnership fund for the payment of partnership debts. 
And one partner making advances for the firm, has a ‘prior lien 
to be reimbursed to the mortgagees or individual creditors of other 
members of the firm. Divine v. Mitchum, 4 B. Monroe 489, 
491. 


. (Proceedings upon judgment against one partner.) The interest 


of one partner in partnership property may be taken and sold 
under an execution at law on a judgment against such partner, for 
his separate debt ; and equity will not stop such sale by injunction 
until the partnership accounts are taken and liquidated. 

The only interest covered by such an execution, is the interest 
of the partner after the payment of the partnership debts. 

The purchaser of such property becomes a tenant in common 
with the other partner, and does not thereby acquire a right, ipso 
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facto, to a division or separate possession of the property so pur- 
chased, but takes it cum onere. 

When the interest of a partner is sold under an execution at law, 
the sheriff does not seize the property sold, but the same is retained 
by the other partner, subject to the lien of the partnership claims. 
Sitler et al. v. Walker, Freeman 77. 

. (Dissolution—power of partner.) A sale or assignment by one 
partner of all his interest in the partnership property, operates, 
ipso facto, a dissolution of the partnership ; and this, too, although 
it may be stipulated in the articles of partnership that it should 
continue for a specified term of years. 

The partner has the right to sell the whole partnership property, 
if the sale be free from fraud on the part of the purchaser; and 
such a sale terminates the partnership relation. 

Where one of two partners in merchadise sold out the entire 
stock and invested the proceeds in land—held, that this dissolved 
the partnership and created a joint tenancy between the former 
partners in the lands so purchased. Whitton et al. v. Smith et al., 
Freeman 231. i 

- (What is necessary to constitute a partnership.) The first canon 
of the law of partnership is, that each party must bring some- 
thing either in money, property or labour, into the common stock 
or fund. A partnership formed upon any other basis would be a 
mere nullity. M’Graw v. Pulling, ib. 357. 

PIRACY. (Proceedings under the act of congress of March 3d, 

1819, to protect the commerce of the United States, and punish 

the crime of piracy.) Under the act of congress of March 3, 

1819, ch. 75, (200,) to protect the commerce of the United 

States and punish the crime of piracy, any armed vessel may be 

seized and brought in, or any vessel the crew wheroof may be 

armed, and which shall have attempted or committed any piratical 
aggression, search, restraint, depredation, or seizure upon any 
vessel ; and such offending vessel may be condemned and sold, 
the proceeds whereof to be distributed between the United States 
and the captors, at the discretion of the court. 

It is no matter whether the vessel be armed for offence or de- 
fence, provided she commits the unlawful acts specified. 

To bring a vessel within the act it is not necessary that there 
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should be either actual plunder or an intent to plunder: if the act 
be committed from hatred, or an abuse of power, or a spirit of 
mischief, it is sufficient. 

The word “ piratical” in the act is not to be limited in its con- 
struction to such acts as by the laws of nations are denominated 
piracy, but includes such as pirates are in the habit of com- 
mitting. 

A piratical aggression, search, restraint, or seizure is as much 
within the act as a piratical depredation. 

The innocence or ignorance on the part of the owner of these 
prohibited acts, will not exempt the vessel from condemnation. 

The condemnation of the cargo is not authorized by the act of 
1819. 

Neither does the law of nations require the condemnation of the 
cargo for petty offences, unless the owner thereof co-operates in, 
and authorizes the unlawful act. An exception exists in the en- 
forcement of belligerent rights. 

Costs in the admiralty are in the sound discretion of the court ; 
and no appellate court should interfere with that discretion, unless 
under peculiar circumstances. 

Although not per se the proper subject of an appeal, yet they 
can be taken notice of incidentally, as connected with the principal 
decree. 

‘In the present case, as the innocence of the owners was 
established, it was proper to throw the costs upon the vessel, 
which was condemned, to the exclusion of the cargo, which was 
liberated. Harmony et al vy. The United States, 2 Howard 
(S. C.) 210. 

POWER. (Construction of terms.) Where a devise is made to 
one for life, with power to give, by deed or will, to such of de- 
visor’s children as might be deemed most in need—held that this 
power must be strictly executed, and did net give to the appointee 
the right to give to one of devisor’s children an estate for life, 
with remainder to a grandchild, and that the attempt to give a life 
estate, by a will, to one of devisor’s children, was a designation 
of the needy child, and passed to such child the fee. Lasley v. 
Blakeman, 4 B. Monroe 540. 

PRACTICE. (Adoption of state laws by the United States by the 
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process act of congress of May, 1828.) A statute of the state of 
Mississippi, passed on the 15th of February, 1828, provided that 
if a sheriff should fail to pay over to a plaintiff money collected 
by execution, the amount collected, with 25 per cent. damages, 
and 8 per cent. interest, might be recovered against such sheriff 
and his sureties, by motion before the court to which such execu- 
tion was returnable. 

A marshal and his sureties cannot be proceeded against, jointly, 
in this summary way, but they must be sued as directed by the 
act of congress. 

But the marshal himself was always liable to an attachment, 
under which he could be compelled to bring the money into court; 
and by the process act of congress, of May, 1828, was also liable, 
in Mississippi, to have a judgment entered against himself by 
motion. 

This motion is not a new suit, but an incident of the prior one; 
and hence, residence of the parties in different states need not be 
averred in order to give jurisdiction to the court. 

Such parts only of the laws of a state as are applicable to the 
courts of the United States are adopted by the process act 
of congress; a penalty is not adopted, and the 25 per cent. 
damages cannot be enforced. Gwin v. Breedlove, 2 Howard 
(S. C.) 29. 

Where the circuit court, by a rule, adopts the process pointed 
out by a state law, there must be no essential variance between 
them. Such a variance is a new rule, unknown to any act of 
congress or the state law professedly adopted. M°’Cracken v. 
Hayward, ib. 608. 

. (When writ of error is a supersedeas.) An execution, issued in 
the court below, after a writ of error has been sued out, a bond 
given, and a citation issued, all in due time, may be quashed 
either in the court below or this court—these things operating as 
a stay of execution. Stockton et al. v. Bishop, ib. 74. 

. (Receipt of bank notes by marshal under process from the 
federal courts.) A marshal has no right to receive bank notes in 
discharge of an execution unless authorized to do so by the 
plaintiff. 

If the marshal does receive such papers, the court, in the exer- 
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4 
i cise of its power to correct the irregularities of its officer, will re- 
fuse a motion of the defendant to have satisfaction entered on the 
. judgment, and refuse also to quash a second fieri facias. Griffin 
et al. v. Thompson, ib. 244. 

If the marshal receives bank notes in discharge of an execu- 
tion, and the plaintiff sanctions it, either expressedly or impliedly, 
he is bound by it, and a motion to quash the return ought to be 
refused. Buckhannan et al. y. Tinnin et al., ib. 258. 

4. (In appeals and writs of error.) ‘The distinction between writs 
of error and appeals cannot be overthrown by an agreement of 


counsel in the court below, that all the evidence in the cause shall 
| be introduced and considered as a statement of facts. Minor v. 
Tillotson, ib, 392. 


5. (Discontinuance not a matter of right.) A discontinuance can 
only be entered by leave of the court, and though the practice is 
to do it without such leave first granted, yet the court on cause 

shown will refuse leave after it has been entered. 

Sureties in a bond of indemnity have a right to require the obligee 
to bring suit on the bond in case of a breach, and ii such suit is 
begun and there is a fund of the principal’s to pay the debt, the 
court will refuse leave to discontinue, where a rule of reference 
has been taken out by the defendant, though the arbitrators had 
not been appointed when the discontinuance was entered. Schuyl- 
kill Bank v. Macalester, 6 Watts & Serg. 147. 

, REPLEVIN. (There must be a tortious taking.) The common 

law action of replevin will not lie, unless there has been a tortious 
taking. Wheelock vy. Cozzens, 6 Howard 279. 

2. (Plea of property ina stranger.) Plea of property in a stranger, 
in replevin, entitles the defendant to a return of the property, if 

, found for defendants. Tuley v. Mauzey, 4 B. Monroe 6. 

SET-OFF. (What may be set off in Pennsylvania.) Damages 

arising from a breach of warranty of goods sold may be set off in 





an action on a note given in a different transaction. Phillips v. 
\ Lawrence, 6 Watts & Serg. 150. 
The defendant under the act of assembly may not only defal- 


cate a claim founded on the contract on which the plaintiff sues, 
but one arising from breaches of other contracts, 

Breach of a contract by the plaintiff producing loss to the de- 
VOL. Iv. 19 
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fendant, is sufficient consideration to sustain the defence of set-off 
or defalcation. Carman v. The Franklin Fire Insurance Co., 
ib. 155. 

2. (Against assignor of a claim.) A party pleading a set-off, must 
prove that he held and owned it at the time he received notice of 
the assignment of the claim against which he seeks to use it. 
Freeland vy. Man et al., 1 Smedes & Marshall 531. 

SHIPPING. (Consignee may dispute consignor’s title.) A con- 
signee, in whose hands goods are placed to be sold, may set up 
the consignor’s want of title as a defence to an action for the price 
ofthem. Floyd v. Bovard, 6 Watts & Serg. 75. 

2. (Lien of part owners for advances.) Part owners of a steam- 
boat, built for the carrying trade, have a lien for advances made 
for the boat for other part owners, beyond their proportion, and 
which their vendees may assert. Hewitt vy. Sturdevant, 4 B. 
Monroe 466. 

SUBROGATION. (When surety who pays the debt is subrogated.) 
Where a surety has done no act before his claim is barred at law, 
manifesting his intention to put himself in the place of the original 
creditor and thereby subrogating himself to his rights, such as 
bringing suit on the bond within the six years or taking an assign- 
ment of it, his remedy is not on the bond but for money paid: and 
a court of equity will not after the six years subrogate him to the 
rights of the obligee. 

A surety will be subrogated within the six years, where he has 
paid the money and the original security remains intact; and the 
fact that there was no assignment or actual substitution within that 
time will be disregarded ; for while the legal right remains, it draws 
to itself all the consequences of an actual substitution in a court of 
equity. 

A surety is not ipso facto on payment of the debt of his princi- 
pal subrogated to the creditor’s rights: his remedy is not prima 
facie on the bond but for money paid. 

A surety of a surety who has paid and discharged the obligation, 
has the same equity of subrogation as the surety to whom he was 
bound. Rittenhouse v. Levering, 6 Watts & Serg. 190. 

SURETY. (How advantage to be taken of time given to the prin- 
cipal.) To sealed instruments all parties are principals, unless it 
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appear on the face of the instrument that some are sureties, and 
they cannot, by plea, be allowed to change their character; they 
are estopped by their seals. 

The plaintiffs brought an action on a writing obligatory, which 
did not on its face show that any of the parties were sureties; the 
defendants averred in their pleas, that they were only sureties, and 
that the plaintiffs by contract with their principal, without their 
knowledge or consent, extended the time of payment ten months. 
Held, that such a defence cannot be made at law, and can only be 
set up in a court of chancery. Willis et al. v. Ives et al., 1 
Smedes & Marshall 307. 

2. (Equity between sureties.) One surety has an unquestionable 

-., right to stipulate for a separate indemnity for himself, and to apply 

that indemnity in extinguishment of his portion of his liability. 

An indemnity taken by one surety can be reached by his co- 
sureties only where it was taken in fraud of them, or was taken 

for their joint benefit. Thompson et al. vy. Adams et al., Freeman 

| 225. 

¢ 3. (Where there is a judgment against principal and surety at 

law.) A judgment against a principal and surety does not convert 

the surety into a principal debtor, so as to strip him of any equity 

he might subsequently have against the creditor, growing out of 
his character as surety. 

If a plaintiff in an execution release a levy of the sheriff on per- 

’ sonal property of the principal defendant, against the remonstrance 
of a defendant who is a surety of the principal defendant, such 
surety will thereby be released, and a new execution cannot issue 
against him on the judgment. Davis v. Mikell et al., ib. 548. 

TENANTS IN COMMON, (Aetions between.) A tenant in com- 
mon of a tract of land may maintain assumpsit against his co-tenant 
to recover his share of the rent of the premises which they had 
demised to a third person, upon proof that the whole rent had been 
paid to the defendant, who promised to pay to the plaintiff his share 
of it. Gillis v. M’ Kinney, 6 Watts & Serg. 78. 

TIME. (Computation of.) Under the act of 26th March, 1827, the 
five years from the day of entry of a judgment, within which it 
must be revived by scire facias, are exclusive of the day on which 
the judgment was entered. Green’s Appeal, ib. 327. 
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TRESPASS. (Lies for an injury to a dam in a river erected 
under a license.) A privilege given by deed, to build a dam on the 
land of another, and divert the water for the use of grantee, is a 
franchise, but the dam erected under the privilege is the property 
of the grantee, and trespass lies for its destruction. Conwell v. 
Brookhart, 4 B. Monroe 584. 

TROVER. (In case of property abandoned by the owner.) Where 
it is found, by a special verdict, that property, the subject of the 
suit, was abandoned and derelict at the time when converted by the 
defendants, they are not liable in trover to the original owners. 
Wyman vy. Hurlburt et al., 12 Stanton 81. 

TRUSTS. (Purchase of trust property by the trustee.) The 
assignee of an insolvent debtor is not incapable, by reason of his 
fiduciary character, of becoming the purchaser of the debtor’s real 
estate when sold by the sheriff upon a mortgage which incumbered 
it before the time of the assignment. Fisk v. Sarber, 6 Watts & 
Serg. 18. 

2. (May be established by parol.) If one procure a deed of con- 
veyance of land to be made to him upon the promise and assurance 
that he will hold it in trust for another, that trust may be established 
by the parol testimony of the grantor. And if the land be sold by 
the grantee, the cestui que trust may maintain an action against 
him to recover the price. Miller y. Pearce, ib. 97. 

3. (Estate of cestui que trust.) A will, bequeathing an estate to 
A. and his heirs forever, in trust for B. a feme covert, for life, and 
to such uses as, notwithstanding any coverture, she shall appoint, 
and after her death to the use of her heirs, is an equitable fee sim- 
ple in the first cestui que trust. Armstrong v. Zane’s Heirs, 12 
Stanton 287. 

VENDOR AND VENDEE. (Bona fide purchaser for valuable 
consideration.) In an action of ejectment, where the defendant 
claims against a prior and unrecorded title, he may give evidence 
of valuable improvements made upon the land before notice of the 
plaintiff's title, in order to entitle him to the character of a bona 
fide purchaser for a valuable consideration. 

A recital in a deed is evidence of notice to the purchaser of the 
fact recited, and he will be affected by it so far as it concerns the 
title to the land purchased; but it will not affect him with notice 
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3. 


in regard to the title of any other land than that which is con- 
veyed by it. 

The title of a bona fide purchaser for a valuable consideration 
is not to be affected by loose, vague and uncertain evidence of the 
existence of a prior title. If a former owner neglects to record 
his title, every presumption is to be made in favour of a subse- 
quent purchaser. Boggs v. Varner, 6 Watts & Serg. 469. 


. (Measure of damages between vendor and vendee.) In an action 


founded on a breach of covenant against incumbrances and an 
eviction, the measure of damages is the amount of purchase 
money, with interest from the gime when the vendee ceased to be 
in perception of the profits actual or potential, which could not be 
recovered from him. Patterson v. Stewart, ib. 527. 

The rule in relation to executory contracts for the conveyance 
of lands is, that if the vendor fails to convey, according to the 
terms of his contract, the measure of damages is the value of the 
land at the time of the breach, and not the price fixed in the con- 
tract. 

Where a contract is executed, and an action is brought upon 
the covenant of the deed after eviction, the measure of damages is 
the purchase money, with interest. Gridley v. Tucker, Free- 
man 209. 
(Lien for purchase money.) G. contracted with R. to sell the 
latter a lot of ground. G. gave his bond for the title when the 
purchase money should be paid. R. executed his notes, with A. 
as his indorser. G, transferred one of the notes to B. who filed 
his bill in chancery to subject the lot to the payment of the pur- 
chase money, alleging the insolvency of R. and A.: Held, the 
complainants had no equity. There was no lien, inasmuch as 
the vendor took security. The only way to subject the lot was 
by bill for specific performance. Burke et al. v. Gray et al., 6 
Howard 527. 

The vendor of land, who takes no security for the purchase 
money, has a lien upon the land sold; and this lien, unless 
waived by some act of the party, continues as long as the land 
remains in the hands of the original purchaser. 

The vendor’s equitable lien passes with the land, into the hands 
of a sub-vendee, who purchases with notice of such lien. 

19* 
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The vendor’s equitable lien extends to the purchase money for 
the land sold, in the hands of the sub-vendee, as well as to the 
land itself, and to the same extent; the purchase money cannot, 
therefore, be reached, when it has been either paid over, or when 
the second purchaser has become bound to pay to third persons 
before notice. Stewart et al. v. Ives et al., 1 Smedes & Mar- 
shall 197. 


4. (Misrepresentation.) Where a purchaser has examined an 


estate which has patent defects that could be discovered by 
ordinary vigilance, he can have no relief on account of such 
defects. & 

T. sold a tract of land to H., and represented that it contained 
only fifty or sixty untillable acres; whereas, about three hundred 
acres were unfit for cultivation—but, prior to the sale, H. ex- 
amined all the land more than once: Held, that H. was not 
entitled to rescind the contract on the ground of misrepresenta- 
tion; sed aliter, if fraud had been employed to conceal the 
defects. 

Where the facts lie equally open to both vendor and vendee, 
with equal opportunities of examination, and the vendee under- 
takes to examine for himself without relying on the statements of 
the vendor, it is no evidence of fraud in such case, that the 
vendor knows facts not known to the vendee and conceals them 
from him. 

A vendor about to sell a tract of land, pointed out to the vendee 
the probable western boundary, which had no marks to designate 
it, but was an “ open line,” and its definite position was not cer- 
tainly known; after the purchase, upon a survey of the line, it 
was found farther east than was represented, cutting off twenty- 
five acres that the vendee thought he was buying, without, how- 
ever, diminishing the number of acres he contracted for, or their 
quality. Held it was not such misrepresentation as would entitle 
the vendee to cancel the contract. 

It would, perhaps, be otherwise, if the deception were gross. 

A court of equity will not cancel a contract on the ground of 
misrepresentation, unless that misrepresentation be in reference to 
some material thing unknown to the purchaser, either from not 
having examined, or for want of opportunity to be informed, or 
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from entire confidence reposed in the vendor; in either of which 
cases, his remedy must be pursued in good time after the injury 
is discovered. 

A misrepresentation about a mere matter of judgment, is no 
ground for relief. 

A concealment of material facts known to the vendor and un- 
known to the vendee, which are calculated to influence the action 
or operate to the prejudice of the vendee, is fraudulent. Hail y. 
Thompson, ib. 443. 


. (In what cases specific performance will be decreed of a parol 


contract.) Where there has been a payment of the purchase 
mowey, and the vendee has been let into possession of land sold 
under a parol contract, and suffered to make valuable improve- 
ments thereon, these circumstances are sufficient to take the case 
out of the operation of the statute of frauds, and warrant a decree 
for a specific performance of the parol contract. 

Where the contract was written out, and one of the parties pro- 
mised to sign it, but was prevented by his death: held, that this 
was an exception to the statute of frauds. 

An acknowledged exception to the statute of frauds is where 
the contract was intended to be reduced to writing, according to 
the statute, but is prevented by the fraud of one of the parties, or 
by unavoidable accident. Finucane v. Kearney et al., Free- 
man 65. 

Where possession is insisted on as a part performance of a parol 
contract for the sale of land, a direct connexion between the con- 
tract and the possession must be established. 

A payment of a part of the purchase money does not constitute 
such part performance as to give validity to a parol contract for 
the sale of land. Hood et al, v. Bowman et al., ib. 290. 


. (What is undue concealment.) A. verbally appointed B. his 


agent to sell a tract of land; B. sold the land and took notes for 
the purchase money, payable to himself instead of A., his princi- 
pal; B. transferred these notes to a stranger, to secure the pay- 
ment of one of his own liabilities, without the knowledge or consent 
of A. The purchaser of the land (knowing that the notes for the 
purchase money had been transferred without the knowledge of 
A., the vendor), went to A. and informed him that the notes would 
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surely be paid at maturity; that he was anxious to get a deed to 
the land, and would pay two hundred dollars on the notes, not 
then due, to get the deed. A. objected, saying he had not the 
notes in possession, and could not make the credit. ‘The purchaser 
did not disclose the fact that the notes had been transferred by B. 
the agent of A., but said that B. would credit the two hundred 
dollars on the notes, and if he did not, he, the purchaser, would 
lose the amount. After much persuasion, A. made the deed to the 
purchaser. The notes were sued on and the money collected by 
the party to whom they were transferred to secure a liability of B. 
Held by the court, that the fact that the agent of A. had abused 
his trust and deceived him, would be no ground for relief against 
the purchaser, and that the purchaser was not bound to disclose 
the fact that the notes had been transferred. 

The true definition of undue concealmeut, which amounts to a 

fraud in the sense of a court of equity, and for which it will grant 
relief, is the non-disclosure of those facts and circumstances 
which one party is under some legal or equitable obligation to 
communicate, and which the other party has a right, not merely 
in foro conscientia, but juris et de jure, to know. Young vy. 
Bumpass et al., ib. 241. 
- (Vendee cannot buy outstanding title and set it up against his 
vendor.) A purchaser in possession is not permitted, except under 
peculiar circumstances, to buy in an out-standing incumbrance or 
title, and oppose it to the title of his vendor under whom he en- 
tered. A court of equity will reimburse a purchaser in money 
advanced in the extinguishment of incumbrances by way of per- 
fecting his title; but will not permit him to array such incum- 
brance in hostility to the title of his vendor. 

No principle is better founded in equity than that a purchaser 
who buys up or discharges an incumbrance can only claim against 
his vendor the amount actually paid, because that would be the 
measure of damages in an action upon the covenants in his deed. 
Harper v. Reno et al., ib. 323. 

. (Effect of notice to vendor of equitable lien.) If a purchaser, 
without notice at the time of purchase, receive notice before he 
makes a payment of the purchase money, the land in his hands 
becomes bound from that time by the prior equitable lien, to the 
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extent at least of the purchase money that then remains unpaid. 
1b. 

| _ WASTE. (Action for in Pennsylvania lies by trustee.) An equita- 
ble tenant for life is liable to an action of waste at the suit of the 
trustee-in-fee of the legal estate. 

In such suit, the plaintiff need not name himself trustee. Wood- 
man v. Good, 6 Watts & Serg. 169. 

WILL. (When residuary legatee will take lapsed legacies, and 
when not.) A bequest in a will, directing the executors to eman- 
cipate slaves of the testator, is void, because in opposition to our 
state policy. 

The general residuary legatee is entitled to take, in preference 
to the next of kin, whatever may, by lapse, invalid disposition, or 
other casualty, fall into the residue, after the date of the will. 

Where it is plain, from the language of the will, that testator 
intended to constitute certain persons residuary legatees, not of 
his estate, but only of the proceeds of property directed to be sold, 
and, in part appropriated to other objects, then, whatever may by 
lapse, invalid disposition, &c., fall into the residue, after the date 
of the will, will go to the next of kin. Luckey et al. vy. Dykes 
et al., 2 Smedes & Marshall 60, 
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CRITICAL NOTICES. 


1. Reports of Cases Argued and Adjudged in the Supreme Court 
of the United States, January Term, 1843. By Bensamin C. 
Howarp, Counsellor at Law, and Reporter of the Decisions 
of the Supreme Court of the United States. Vol. 1. Containing 
in an Appendix, a List of all the Cases decided in that Court from 
the earliest Reports to the present time. Philadelphia: T. & J. 
W. Johnson, Law Booksellers, 1843. 


2. Reports of Cases Argued and Adjudged in the Supreme Court 
of the United States, January Term, 1844. By Bensamrn C. 
Howarp, Counsellor at Law, and Reporter of the Decisions 
of the Supreme Court of the United States. Vol. 2. Containing 
in an Appendix the opinion of the Hon. Carer Justice Taney, 
in the case of The Bank of the United States ». The United States. 
Philadelphia: T. & J. W. Johnson, Law Booksellers, 1844. 


We purposely omitted any critical notice of the first volume of 
Mr. Howard’s 8. C. Reports. The examination of it satisfied us that 
while that gentleman possessed all the necessary qualifications of a 
good reporter, it did not present a fair specimen of them. The cases 
themselves were few and meagre in general interest. A volume 
could not have been made without the rules of equity practice, and 
the list of cases—at least a volume with the cases reported after Mr. 
Howard’s manner. The unfortunate and absurd epistle of Mr. 
justice Catron correcting the errors of the press, which after all 
were very trifling, in his opinions as printed in Peters, made a bad 
impression, though we know not that it was furnished at the request 
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of the reporter, and perhaps therefore not his fault. But the ad- 
vertisement in which he tenders his professional services in the 
argument of cases in the supreme court was his own, and though it 
is true, that he but followed the example of his immediate prede- 
cessor, who commenced his career as reporter with the same an- 
nouncement, unproductive of any great results as it would seem, yet 
we cannot consider that as any authority or excuse for a course so 
undignified and unprofessional. It will do for a man seeking mere 
attorney’s or scrivener’s business, to be publishing his advertisements 
to attract customers, but not for one asking to be intrusted with the 
advocacy or defence of important legal and constitutional principles 
in the highest court of the union. 

It was not in the power of the reporter from the nature of the cases 
in the first volume, entirely to counteract the unfavourable impression 
thus produced. 

The second volume has decidedly improved. Many of the cases 
are important, and they are carefully and well reported. What Mr. 
Howard seems yet somewhat deficient in, is facility in taking down 
the argument of counsel, or rather perhaps of presenting their main 
points and authorities in a condensed analysis. This will come with 
time and experience in reporting. His statement of the case is 
generally succinct and clear, not putting in the whole of a paper 
book, for the double purpose of saving himself the labour of studying 
and stating the case, and of swelling the bulk of the volume. 

In general too, the syllabus is a brief, clearly stated note of the 
legal principle decided in the case. We dissent from the position 
gravely put forth by Mr. Peters, that the syllabus ought, in effect, to 
be an abridged report of the case—a statement of the facts, and an 
account of the argument of the court, with copious extracts in their 
ipsissimis verbis. This serves the same double purpose above alluded 
to, saving the reporter study and labour, and adding to the size, cost, 
and profit of the book; but for the student and advocate it is only 
embarrassing, and the case might as well be without any syllabus at 
all. It is needless to ask the reader to compare Mr. Peters’ reports, 
with almost any that can be named, English or American, to see 
the decided advantage which the short annunciation of the principle 
at the head or side of the case has, in practical usefulness, over the 
long involved headings which his theory requires. 
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We are not sure that Mr. Howard had not Mr, Peters in his eye 
when he made the syllabus to the case of Buchannon et al. pr. 
Upshaw. Vol. 1. p. 56, 

“There were two titles to a tract of land, the senior title held by 
Upshaw, and the junior by Buckner, both derived from the same 
person who had sold to both. 

“‘ Buckner soon afterwards sold to Buchannon, who paid Buckner 
and took possession. 

“* Upshaw subsequently agreed to ratify the sale from the original 
holder to Buckner, upon receiving an assignment of Buckner’s bond 
for the purchase money, not yet due, and other securities. 

* The bond not being paid, Upshaw brought an ejectment and ob- 
tained a judgment. Buckner’s assignees filed a bill to obtain a per- 
petual injunction. 

“ There is a privity of contract between them and Upshaw, and a 
perpetual injunction will be granted upon their fulfilling the obliga- 
tions of Buckner, their assignor; it was not their duty, under the 
circumstances, to have tendered the money to Upshaw. 

** A power in Buckner to resell, and a sale made under that power, 
prior to Upshaw’s giving his assent to the sale from the original holder 
to Buckner himself, did not extinguish the equitable right of Upshaw 
to receive the purchase money, or to proceed against the land. 

“ Upshaw’s right not destroyed by lapse of time, because he had 
brought suit on Buckner’s bond and the other securities, and was not 
in a condition for a long time to make a valid title. 

“‘ Upshaw, being held bound by his assent to the sale to Buckner, 
is entitled to the advantage which that paper gave him as to the 
application of part of the purchase money to one purchase in prefer- 
ence to another. 

“Interest must begin to run from the time when Upshaw asserted 
his claim to the land, and what is due to Upshaw must be made up 
by the present holders of the land, each one contributing in propor- 
tion to the price which he paid to Buckner.” 

Weare the more confirmed in our idea that this is a piece of irony, 
from finding a very good syllabus of the same case, given in Mr. 
Howard’s own index, (p. 333.) 

“If the owner of land recognises a sale of it, although made by a 
person who had no authority to sell, there is a privity of contract 
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between the owner and the purchaser, which a court of equity will 
enforce. 

“ But the owner is entitled to all the advantages of the sale thus 
recognised. 

‘“« A perpetual injunction will be decreed in such case, to prohibit 
the owner of the legal title from prosecuting his ejectment.” (Index, 
p- 3338.) 

“In the settlement of an account between the owner of land and 
the holder, interest begins to run against the latter from the time 
when the owner asserted his title to the land. (Jb. p. 337.) 

“ The legal right of an owner of land, although he has recognised 
a sale of it, is not destroyed by lapse of time, or his right to bring 
an ejectment barred, provided he has, in the meantime, brought 
suit upon the securities which he took when he recognised the sale.” 
(1b. p. 338.) 


3.—Report of the Case of Kittredge v. Emerson, decided in the 
Superior Court of Judicature, held in the first Judicial District 
of New Hampshire. July Term, 1844. Concord. Published by 
Asa M’Farland. 1844. 


BestpEs some points of practice and pleading of local interest 
merely, the case, the report of which has thus been separately pub- 
lished in anticipation of the regular volume of reports, at the request 
of the bar, decides the following important points : 

“ That an attachment of property on mesne process bona fide 
made, before any act of bankruptcy or petition by the debtor, is a 
lien or security upon property, valid by the laws of New Hamp- 
shire; and thus within the proviso of the second section of the bank- 
rupt act of August 19, 1841. 

“The attachment being saved by the proviso, the means of making 
it effectual are also saved ; and the certificate of the discharge of the 
bankrupt cannot when pleaded, operate as an absolute bar to the 
farther maintenance of the action. If so pleaded, the plaintiff may 
reply the existence of the attachment; in which case a special judg- 
ment will be entered, and execution issued against the property 
attached.” 

We prefer laying before our readers the views of chief justice 
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Parker, and the other questions in the cause to be subsequently 
adverted to, in his own clear and strong language. 

«Our opinion upon the general effect of this replication, as an 
answer to the defendant’s plea, was expressed upon the last circuit, 
in the case Kittredge ». Warren. 

““ The conclusions to which we came in that case were not hastily 
adopted. ‘The subject matters involved in it had been brought to 
our notice, incidentally from time to time, after the passage of the 
bankrupt act, by decisions elsewhere upon the construction of the 
last proviso in the second section of the act; and after the case itself 
was presented for our consideration, we had sufficient time for delibe- 
ration before the decision was pronounced. 

“So far as the mere matter of authority was concerned, the adverse 
decisions, which had been made in Massachusetts and Vermont, 
could render us but little aid, if they did not actually operate to em- 
barrass and perplex us, On the one hand the learned judge of the 
first judicial circuit of the United States, in the case Ez parte Foster, 
had held that a creditor who had made an attachment under the 
laws of Massachusetts, before any petition or act of bankruptcy of 
his debtor, ought, afier such petition, to be restrained, by injunction, 
from prosecuting his action to judgment, for the purpose of availing 
himself of his attachment, because it would be against the policy of 
the bankrupt act to permit him to gain a preference in that way over 
the other creditors. And he had, in the same case, indicated an 
opinion that an attachment under the laws of Massachusetts was not 
a lien or security upon property, within the saving of the bankrupt 
act; and that, even if it was within the proviso and saving, yet, as 
it was an inchoate-and contingent security, the creditor should not 
be permitted by a race of diligence to perfect it, but should be 
restrained until the bankrupt could procure and plead his certificate, 
which would defeat the suit, and with it the security. This decision, 
it was understood, had governed the action of the learned judges in 
the Massachusetts and New Hampshire districts, who, so far as we 
were advised, had not promulgated their own opinions on the 
subject. 

“On the other hand, we had before us the opinions of the learned 
judge, in the district of Vermont, holding attachments under the laws 
of that state, made before a petition or act of bankruptcy, to be liens 
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within the saving of the act, upon which the creditor was entitled 
to proceed to judgment, for the purpose of availing himself of his 
security. And in this opinion the late learned and lamented judge 
of the second judicial circuit of the United States had fully concurred. 
Another decision of the district judge there, held, what seemed to be 
but a fair and legitimate consequence of the first, that the certificate, 
when obtained and pleaded, was not a bar to the further prosecution 
of the suit. 

“ The attachment laws of Vermont, so far as the saving clause of 
the bankrupt act was involved in the matter, were understood to be 
substantially like those of Massachusetts, and both of them like those 
of this state. 

“The decisions in Massachusetts and Vermont were, therefore, 
directly opposed and in conflict. On a similar state of the local law, 
and a similar state of facts, the bankrupt law, in its practical opera- 
tion, had been one thing in Vermont, and another thing in Massa- 
chusetts, by reason of this conflict of decisions ; and it was clear that 
the cases in the two districts could not stand together as correct expo- 
sitions of the law, however conclusive they might be, in their respec- 
tive districts, in point of fact. 

“Subsequent decisions, in the circuit court of .Massachusetts, 
were certainly regarded by many as establishing material qualifica- 
tions of the general views expressed in Ex parte Foster, if not as 
surrendering some of the doctrines there stated. It is not of much 
importance how this may be. If the decisions in the first circuit 
can all be reconciled with each other—and they seem to have 
received a general confirmation—it will not essentially vary the 
state of the case. 

“If such a thing as weight of authority can be predicated upon 
these decisions in the courts of the United States, there is certainly 
no disrespect to the learned judge who presides in the first judicial 
circuit, in saying that such weight is adverse to the opinion expressed 
by him in Ex parte Foster, as that opinion stands alone, and in 
opposition to the opinions of the circuit and district judges sitting 
in Vermont, whose long judicial administration, in the tribunals of 
New York, Vermont, and the United States, has acquired for them 
a judicial character which does not need the aid of our humble com- 
mendation. 
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“It was not upon weight of authority, however, that we relied, 
in forming our opinions in Kittredge ». Warren. Pursuing the 
chain of reasoning which our own limited experience and studies 
suggested to us, we drew our conclusions from that course of 





reasoning. 

“ We found that attachments had been denominated ‘liens’ in the 
laws of the state; in the opinions of this court, and of the supreme 
courts of Massachusetts, Maine and Connecticut; in the laws of 
Vermont, and in the opinions’ of the supreme court of that state ; and 
by Mr. justice Story in his treatise on Bailments. There seemed, 
therefore, to be some evidence of the propriety of such a designation. 
See also 13 Peters’ R. 151, Wallace ». M’Connell; 1 Kent’s Com. 
397, note, and auth. passim. 

** But without relying upon that, it appeared to us incontrovertible 
that they constituted a ‘security upon property,’ valid by the laws of 
the state—that they were, therefore, within the express saving of 
the last proviso of the second section of the bankrupt act—and that 
they were quite as much within the reason of the saving as liens or 
securities by judgment, which were admitted on all hands to be saved. 
We thought that one part of the act was not to be construed as 
destroying, or authorizing the debtor to destroy, what another part 
of the act expressly saved to the creditor; and that the certificate 
could not, therefore, if pleaded, be admitted as an absolute bar to the 
action, if the plaintiff replied the existence of an attachment before 
any act of bankruptcy. 

‘“* These conclusions were, undoubtedly, not entirely in coincidence 
with the positions taken in Ex parte Foster; but we sedulously 
endeavoured to express them with all due courtesy and respect, and 
upon a review of our opinion, (which was immediately printed, for 
use in the circuit court by parties having matters there pending,) we 
are unable to discover any failure in that particular. While we 
greatly regretted this difference of opinion, it was no small gratifica- 
tion to us that we could fortify our conclusions by the opinions of 
others so highly distinguished. The case Ex parte Tebbets seemed, 
moreover, to be a very strong authority in support of our conclusion, 
that the certificate was not a bar to the action, provided the attach- 
ment constituted a security within the saving of the act. If toa plea 
in bar, founded on the certificate of discharge, the plaintiff might 
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reply that the debt was a fiduciary debt, and so not within the opera- 
tion of the act, we certainly did not discover why he could not well 
reply any other matter showing a right exempted from its operation, 
and which could be, and to be effectual must be, enforced by the 
action. And it was perfectly apparent to us that the forms of pro- 
ceeding interposed no obstacle whatever to a special judgment, 
which would enable the creditor to avail himself of the security 
which the act saved to him, while at the same time it provided for 
the security of the debtor, and gave to the certificate of discharge all 
the operation which the act intended. It was on this ground we 
held that the debt was not discharged so far as its existence was 
necessary to uphold and sustain the security, but subsisted to that 
extent, and for that purpose, as if the bankruptcy had never taken 
place.” 

The chief justice then enters upon a somewhat long and elaborate 
review of the grounds put forth by judge Story, and in our humble 
judgment fully vindicates his opinion. We can only give one more 
extract from this part of the opinion. 

“There can be no doubt that a debt secured by a mortgage is 
discharged by the act, except so far as it subsists to uphold the mort- 
gage. We repeat, therefore, that the same process of reasoning 
which saves mortgages from the operation of the certificate of dis- 
charge, saves a security by attachment also, if it is once shown that 
the latter is a security within the saving of the act. And we have 
the authority of the supreme court of Connecticut, ‘ that the lien of a 
creditor acquired by the attachment of a particular piece of land, is 
as specific, and, under similar circumstances, stands on as high 
equitable ground as a lien by mortgage of the same land.’ 8 Conn. 
R. 550, Carter v. Champion. 

“Tt seems to be supposed, in the case of Bellows & Peck, that the 
form of the proceeding presents an insuperable objection to the doc- 
trine of Kittredge ». Warren. See 7 Law Reporter 124, 127, before 
cited ; ditto 128. 

“ The difficulty thus suggested is, in our view, wholly imaginary. 
It rests altogether upon matter of form, and has nothing of substance 
in it. ‘The form of the process is to be moulded to meet the demands 
of the law, and sustain the rights of the parties. 

“The mode of foreclosing mortgages is just what the law of dif- 
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ferent states makes it. In some places, it may be by entry in pais— 
in some, by writ of entry on the mortgage—in some, by bill in 
chancery, and a sale of the mortgaged premises. The statute of 
Illinois, passed January 17, 1825, provided that if default be made 
in the payment of any sum of money, secured by mortgage, the 
mortgagee might sue out a writ of scire facias, requiring the mort- 
gagor, &c., to show cause why judgment should not be rendered for 
the money due; that the court might proceed to give judgment with 
costs for such sum as was due, and also that the mortgaged pre- 
mises be sold to satisfy the judgment, and award a special writ of 
fieri facias for that purpose. Suppose the statute of this state had 
directed that a party, in order to foreclose a mortgage, should bring 
an action of assumpsit, or debt, upon the note, or bond, secured by 
the mortgage, alleging that it was secured by mortgage; and that 
the court, if no sufficient cause was shown, should render judgment 
for the debt, and issue execution, on which the mortgaged premises 
should be sold. ‘This would certainly be in substance similar to 
proceedings in some of the states for a foreclosure of a mortgage. 
Would a mortgage here be any the less within the saving of the 
bankrupt act, because, in order to foreclose it, the proceeding must 
be in personam, as far as the form was concerned? Is it so in Illi- 
nois? No court would so far ‘stick in the bark’ as to hold any such 
doctrine. It would be merely a mode of applying the mortgaged 
premises to payment of the debt; or, in other words, of foreclosing 
the mortgage. But if the form of proceeding furnishes an objection 
to the doctrine of Kittredge v. Warren, it would equally show that a 
mortgage in such case, although expressly saved by the proviso of 
the second section, was barred and discharged by a certificate in 
bankruptcy; because, the proceeding being in personam, the dis- 
charge might be pleaded, and no judgment could be rendered for 
the debt. 

“That the form of proceeding furnishes no obstacle whatever, 
seems to be not only clear in principle, but is fully shown by au- 
thority. The case of Ingraham ». Phillips, 1 Day’s Rep. 117, 
decided under the former bankrupt act, is directly in point. And 
so are the opinions of Mr. justice Prentiss upon the late act, 5 
Law Reporter 400, Downer v. Brackett; 6 Law Reporter 301, 
Ex parte Rowell, Such also must have been the opinion of Mr. 
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justice Thompson, 5 Law Reporter 505, Haughton ». Eustis, and 
note. 

“Tn an action upon a promise in writing to pay $200 in two 
years, ‘out of any property I may possess, my body being at all 
times exempt from arrest’—it was held by this court, that the plain- 
tiff might maintain his suit upon a count for money had and re- 
ceived, but that execution should issue against the property alone. 
6 N. H. Rep. 51, Chickering ». Greenleaf. If a suit in personam 
could thus be turned into a general remedy against the property 
alone, at a time when judgments in suits of that description generally 
authorized executions against the body, there can be quite as little 
difficulty in proceeding against particular property, in the same 
form, where the plaintiff has the right to appropriate such property 
to the payment of his demand, but is restricted to that remedy 
alone. 

‘¢If,’ says Mr. justice Hutchinson, ‘the statute has given rights 
unknown to the law before, we can expect no forms exactly suited 
to the presentation of those rights for adjudication. Yet so far as we 
can find a course prescribed in practice, prudence dictates that we 
preserve that course so far as it leads, and observe some analogy of 
legal principles for the remainder of the forms of proceeding.’ 1 
Vermont R. 482, Martin v. Trowbridge. 

“ This is precisely what we have endeavoured to do in this mat- 
ter. The attachment being a security saved by the act, we have 
pursued the ordinary course of legal proceeding, to make it effectual 
to the creditor, by rendering a judgment which may uphold it; but 
as the remaining proceeding is, in effect, a proceeding in rem only, 
we have preserved as far as we might an analogy to proceedings of 
that character, by making the judgment one which is to operate 
against the property only, and issuing an execution in terms appro- 
priate for that object.” 

Another point decided was: 

‘¢ That the jurisdiction of the district courts of the United States to 
issue injunctions to stay proceedings in suits pending in the courts 
of the several states, because the defendants have filed petitions in 
bankruptcy, may be inquired into in the state courts; and if it is 
found that the district court has acted without authority, the injunc- 


tion may be disregarded, or the parties be enjoined from attempting 
to enforce it. 
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“In the case of Bellows v. Peck, 7 Law Reporter 119, judge 
Story had held that a judgment in the state courts in an attachment 
suit, notwithstanding the plea of a bankrupt discharge, was to be 
treated as a nullity in the district court of the United States, if 
the defendant or his assignee saw fit to apply there, and might 
issue an injunction prohibiting the parties from proceeding on the 
judgment.” 

“The assumption is, that the district court ought to treat the 
judgments of the courts of this state as nullities—not as it may be 
found that those courts had jurisdiction, or otherwise; but according 
as the district judge, acting under the light of Ex parte Foster and 
Bellows & Peck, may be of opinion that the courts rendering them 
have, or have not, exercised their jurisdiction wisely, on the plead- 
ings before them. This is a new species of nullification. 

“It is evident, from what has been already stated respecting the 
decisions elsewhere, that the result of this doctrine, if carried into 
practice, would be that a judgment of a court here, having jurisdic- 
tion of the matter, if carried into Vermont as a justification for acts 
done under it, would be held by the United States courts there, as 
well as the courts of that state, to be valid and binding, and conclu- 
sive evidence ; and not only so, but one founded in a correct exercise 
of judicial power, and a sound exposition of the bankrupt act; while 
within the limits of this state, where it was rendered, other United 
States courts would regard it as entirely void—a mere nullity. And 
this result would be attained under the operation and administration 
of a law, which, in order to be itself constitutional, must be a uniform 
law throughout the United States. The result need only be stated, 
to give a character to the doctrine. 

*“‘ This pretension, thus put forth, (so far as we are aware, for the 
first time), that the circuit or district courts of the United States may 
treat the judgments of the courts of the several states as nullities, 
whenever in their opinion those judgments are founded upon, or 
involve, an erroneous construction of a law of the United States, 
it is believed has nothing, either of principle or authority, to sus- 
tain it. 

“Tn all the suits which have come under our notice, the court 
where these actions are pending, had, on the institution of the suit, 
jurisdiction of the cause and of the parties. The actions were duly 
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commenced and entered, and the jurisdiction was most unquestion- 
able. It has not been lost by any subsequent change in the relation 
or condition of the parties. 2 Brockenbrough’s R. 516, The United 
States v. Meyers; 8 Peters’ R. 3, Dunn v. Clark; 1 Fairf. R. 291; 
2 Sumner’s R. 262, Clark ». Matthewson, and cases cited. It is 
not lost because the defendants have filed a petition in bankruptcy, 
nor by reason of their having obtained a certificate. That certifi- 
cate must be pleaded, and its validity may in some way be contested. 
Had the plaintiff in this case replied that the certificate was fraudu- 
lently obtained, no doubt seems to be expressed in Ex parte Bellows 
& Peck, that a judgment, entered upon a verdict finding such an 
issue in favour of the plaintiffs, would be valid and binding upon 
parties and privies. 

“‘ Tf, instead of a replication that the certificate was inoperative by 
reason of fraud, the plaintiffs reply some other matter, avoiding as 
they say its operation as a bar of the action, that does not affect the 
jurisdiction of the court, which must thereupon proceed to hear, or 
try, and to render such judgment as it may deem legal and just 
upon the premises. If that judgment is founded upon an erroneous 
view of the matter in controversy, it stands as the judgment of a 
court of competent jurisdiction, and is equally binding upon parties 
and privies, until regularly reversed, as one rendered upon any other 
replication in avoidance of a plea. 11 N. H. Rep. 198, Smith »v. 
Knowlton; 1 Paine’s C. C. R. 58, Fisher v. Harnden; 1 Peters’ C. 
C. R. 79, Green v. Sarmiento; Ditto 155, Field »v. Gibbs; 9 Mass. 
R. 462, Bissell v. Briggs; 17 Mass. R. 445, Commonwealth v. 
Green; 6 Pick. R. 241, Hall ». Williams; 1 Fairf. R. 278, Hall ov. 
Williams; 2 Fairf. 89, Adams v. Rowe; 2 Shep. R. 73, 78, Ban- 
nister v. Higginson; 2 Verm. R. 263, 268, Hoxie v. Wright; 3 
Verm. R. 114, 119, Walbridge v. Hall; 6 Verm. R. 509, 511, 
Kellogg, Ex parte; 11 Verm. R. 643, 648, Gilman v. Thompson ; 
1 Conn. R. 449, Slocumb v. Wheeler; 19 Johns. R. 162, Andrews 
v. Montgomery ; 5 Wend. R. 148, Starbuck v. Murray; 6 Wend. 
447, Shumway v. Stillman; 1 Kent’s Com. 260; 3 Cowen’s 
Phil. Ev. 897, and cases cited; Story’s Conflict of Laws 463, 
and note. 

“Such is the general principle to be found in the books. And by 
no court has this principle been more emphatically laid down, than 
by the supreme court of the United States. 











238 CRITICAL NOTICES. 





««¢Where a court has jurisdiction, it has a right to decide every 
question which occurs in the cause; and whether its decision be cor- 
rect or otherwise, its judgment, until reversed, is regarded as binding 
in every other court. But if it act without authority, its judgments 
and orders are regarded as nullities. ‘They are not voidable, but 
simply void; and form no bar to a recovery sought, even prior to a 
reversal, in opposition to them. They constitute no justification ; 
and all persons concerned in executing such judgments or sentences, 
are considered in law as trespassers.’ 1 Peters’ R. 340, Elliot v. 
Piersol. 

“««The general and well settled rule of law in such cases is, that 
when the proceedings are collaterally drawn in question, and it 
appears upon the face of them that the subject matter was within the 
jurisdiction of the court, they are voidable only. The errors and 
irregularities, if any exist, are to be corrected by some direct pro- 
ceeding, either before the same court to set them aside, or in an ap- 
pellate court. If there is a total want of jurisdiction, the proceedings 
are void and a mere nullity, and confer no right, and afford no justi- 
fication, and may be rejected when collaterally drawn in question.’ 
2 Peters’ R. 163, Thompson v. Tolmie. 

*** A judgment or execution, irreversible by a superior court, can- 
not be declared a nullity by any authority of law, if it has been ren- 
dered by a court of competent jurisdiction of the parties and the 
subject matter, with authority to use the process it has issued; it 
must remain the only test of the respective rights of the parties to it. 
If the validity of a sale under its process can be questioned for any 
irregularity preceding the judgment, the court which assumes such 
power places itself in the position of that which rendered it, and de- 
prives it of all power of regulating its own practice or modes of pro- 
ceeding in the progress of a cause to judgment. If after its rendition 
it is declared void for any matter which can be assigned for error 
only on a writ of error or appeal, then such court not only usurps 
the jurisdiction of an appellate court, but collaterally nullifies what 
such court is prohibited by express statute law from even reversing.’ 
10 Peters’ R. 474, Voorhies v. The Bank of the U. States. 

“Tt remains only then to inquire in every case what is the effect 
of a judgment in the state where it is rendered. In the present case 
the defendant had full notice of the suit; for he was arrested and 
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gave bail, and it is beyond all doubt that the judgment of the 
supreme court of New York was conclusive upon the parties in that 
state. It must, therefore, be conclusive here also.’ 7 Cranch R. 
484, Mills ». Duryee. See also, 4 Cranch 241, 269, Rose ». 
Himely ; 5 Cranch 173, Kempe’s Lessee v. Kennedy ; 3 Wheat. R. 
285, Hampton v. M’Connel; 6 Wheat. 113, Hopkins ». Lee; 10 
Wheat. 199, M’Cormick v. Sullivant; 6 Peters’ R. 729, United 
States v. Arredondo ; 16 Peters’ R. 87, Cocke v. Halsey. 

“There is nothing that we discover, to take the cases now pend- 
ing in the courts of this state out of the general principle. If the 
judgments are binding upon the bankrupts, they cannot be treated as 
nullities by the assignee in bankruptcy. He must claim under the 
bankrupts, by a transfer subsequent to the attachment. He may in 
all such cases, by virtue of the provision of the bankrupt law, come 
in, as a party to the suit. He can, therefore, in no wise be regarded 
as a stranger to the judgment which may be rendered. He can 
avail himself of any judgment which shall be rendered against the 
plaintiff. Even if he could be regarded as a stranger, that would 
not make the judgments nullities. It would only show, that in some 
proper proceeding, he might aver that the judgments were not bind- 
ing upon him. 

“Nor will it do to say that the judgments, if rendered in favour 
of the plaintiffs, are frauds upon the bankrupt act, and therefore 
void. The doctrine of fraud, in the avoidance of judicial proceed- 
ings, does not extend quite so far. To warrant that, there must be, 
not mistake of the court, but covin, collusion, or falsity of the 
party. The Duchess of Kingston’s Case, 11 State Trials 198, 
cited Hale’s Hist. Com. Law 31, 38, note D.; 6 Peters’ R. 716, 
United States ». Arredondo; 12 Vermont R. 619, 624, Atkinsons 
pv. Allen. 

‘“‘ The considerations and authorities we have thus adverted to are 
quite sufficient to warrant us in saying, that we cannot recognise 
the right of any court to treat our judgments, rendered in cases 
where we have a clear jurisdiction, as mere nullities.” 

As to the right of the district court to issue an injunction in such 
a case, the chief justice observes : 

‘“‘ Thé power thus asserted is one of tremendous import, and the 
authority for its exercise should be most clear and indisputable. We 
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cannot consent that this claim to interfere with the jurisdiction, legal 
proceedings, laws, and practice of the several states, should pass 
unchallenged, and we propose to inquire at this time somewhat into 
its foundation. 

“« The general question, of the right of the district court to issue an 
injunction to stay proceedings in a state court in any case, is dis- 
posed of, in a very summary manner, in the case of Bellows & Peck. 
‘In respect’ (it is said) ‘to the right of the district court to issue 
such an injunction, it seems to me clear in principle, and it isa 
question of which that court had exclusive cognizance, and it is not 
a matter inquirable into elsewhere, whether the jurisdiction was 
rightfully exercised or not.’ 7 Law Reporter 124. 

“If, by this, it is intended that there is no appeal from the de- 
cision of the district court in this matter, it is undoubtedly correct ; 
but if it is intended that the courts of the states cannot inquire into 
the jurisdiction of the district court to issue such injunctions, and if 
it be found that no such right exists, act upon the result of that inquiry, 
the assertion is most respectfully but distinctly denied. That the juris- 
diction may be inquired into is too clear to admit of doubt. 1 Peters’ 
Sup. C. R. 340; 2 Peters 163; 4 Cranch 241, 268; 1 Conn. R. 
427, 441-457; 9 Mass. R. 462; 17 Mass. R. 545; 6 Pick. 241, 
247; 3 Verm. R. 119; 11 ditto 647; 13 ditto 182, Stoughton ov. 
Mott; 1 Johns. R. 471, 484, Wheelwright v. Depeyster; 15 Johns. 
R. 121, Borden v. Fitch; 5 Paige’s Ch. R. 299, 305, Bates v. Dela- 
van; 3 Binney’s R. 220, 250, Cheriot v. Foussat; 1 Kent’s Com. 
410; Story’s Confl. of Laws 509, 461 note. 

«‘ When it is settled that the district court has jurisdiction to issue 
injunctions to restrain proceedings in the state courts, its decree, 
in that particular, must be held conclusive, if it does not exceed 
the limits of the jurisdiction. 3 Wheat. R. 312, Gelston v. Hoyt.” 

We regret that our limits will not permit us to give the whole of 
the able argument of chief justice Parker on this subject. While it 
is to be lamented that any conflict should arise between the federal 
and state courts, in regard to the limits of their respective juris- 
dictions, we cannot but regard with favour, that view of the matter 
which must bring the question in controversy before the highest 
tribunal for decision, rather than that which would give so uncon- 
trollable and enormous a power to a single judge, holding a district 
court of the United States, 
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